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S 15950 


U.8, INTERNATIONAL DEVELOPMENT + 
COOPERATION AGENCY. 


<M, ALAN WOODS, OP THE DISTRICT OF COLUMBIA, 
‘TO BE ADMINISTRATOR OF THE AGENCY FOR INTER. 
NATIONAL DEVELOPMENT, 


. ~ UNITED NATIONS 


DOUG BEREUTER, US. REPRESENTATIVE FROM THE 
STATE OP NEBRASKA. TO BE A REPRESENTATIVE OF 
HE UNITED STATES OF AMERICA TO THE 42D SES. 
SION OF THE GENERAL ASSEMBLY OF THE UNITED 
NATIONS. 

GEORGE W. CROCKETT, JR. US. REPRESENTATIVE 
FROM THE STATE OP MICHIGAN, TO BE A REPRE. 
SENTATIVE OP THE UNITED STATES OF AMERICA TO 

‘OP THE GENERAL ASSEMBLY OF 


OP THE DISTRICT OF co 
ENTATIVE OP THE UNITED 
STATES OF AMERICA TO'SHE 42D BESSION OF THE 
‘GENERAL ASSEMBLY OP THE UNITED NATIONS, 
«VERNON A. WALTERS, OF FLOMIDA, TO BE A REPRE. 
'SENTATIVE OF THE UNITED STATES OF AMERICA TO 
“THE 420 SPSSION OP THE GENERAL ASSEMBLY OP 
THE UNITED NATIONS. 

PATRICIA MARY BYRNE, OF OHIO, TO BE AN ALTER. 
NATE REPRESENTATIVE OF THE UNITED STATES OP 


RAL GOVERN 


Ene 


CONGRESSIONAL RECORD — SENATE 


AMERICA TO THE 43D SESSION OP, THE GENERAL AS- 
SEMALY OF THE UNITED NATIONS. 


be 
bic 


November 5,:1987, 
Ernest’ C: Torres; of Rhode: Island; to. be.-, 


HUGH MONTOOMERY, OF VIRGINIA, TO BE‘An aL- U.S. District Judge for. the. District. of- 


‘TERNATE REPRESENTATIVE OP THE UNITED STATES Rhode Isiand. 


OF AMERICA TO THE 42D SESSION OF THE GENERAL 
ASSEMBLY OP THE UNITED NATIONS. 


William L. ‘Standish, of Pennsylvania, to - 


LESTER B. KORN, OF CALIFORNIA, TO BEAN ALTER. de U.S. District Judge for the. Western | Dis- 
NATE REPRESENTATIVE OF THE UNITED STATES OF trict of Pennsylvania. 


AMERICA TO THE 42D SESSION OP THE GENERAL AS- 
BEMBLY OF THE UNITED NATIONS. 


James ’A. Parker, of New Me: 


3, to" pe 


WILLIAM W. TREAT, OF NeW HAMPSHIRE. To BE ax US. Distriet Judge for the District of New 
ALTERNATE REPRESENTATIVE OF THE UNITED Mexico. 


STATES OP AMERICA TO THE 42D SESSION OP THE 
GENERAL ASSEMALY OP THE UNITED NATIONS. 


Wiltiam L. Dwyer, of Washington, to’ be 


THE ABOVE NOMINATIONS WenE APPROVED gus. U.S. District Judge for the Western District | 


JECT TO THE NOMINERS' COMMITMENT TO RESPOND of Washington. . 


$0 REQUESTS TO APPEAR AND TESTIFY BEFORE ANY 
DULY CONSTITUTED COMMITTEE OP THE SENATE. 


DEPARTMENT OF JUSTICE 
FRANK L. MCNAMARA, JR. OF MASSACHUSETTS, TO 
CHUSELTS FOR THE TERM OF 4-YEARS. 


DEPARTMENT OF JUSTICE - 
Lawrence J: Siskind, of California, to be . 


Special Counsel for Immigration-Related -- 


BE US AfTOuweY TOR THE DisTRICE OF Massa. Unfair Employment Practices for a term of '/ { 


THE FUDICIARY 

David G. Larimer, of New York, to be U.S. 
District Judge for the Western District of 
New York. 


4 years, 


DEPARTMENT OF COMMERCE any 
Jeffrey M. Samuels, of Virginia, to be an 


Assistant “Commissioner of Patents and 
‘Trademarks. a 


oo bé 


| 
e :  @ | Keb had3 = 34, : 
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BY COURLER 


Nx, Louis Schwartz, Jn, 
Director — . 
Siplomatic Security Service 
Department of State 
Washington, D. Cc. 


Dear Mz. Schwartz: 
> : 
Refercnes ig mada te “your ie ad May 267 1987, 
Jane Dannenhauer, assistant to the Counsel ¢ 
gident, the White House, which was feesived by the 
23, 1987 This letter reguuste th sults of FR. 
ground inguirias completed \ concerning hmbassader si 
Waltcrs to assict + Department of State -in tne 
sty security procedures, 


Enclosed for your review are coplen 
containing the results of expanded 
by tho #81 ‘in February, 1985, 
eoncesrning Ambassador Walters cee 


’ ~ Siac ttely. 5 yours 


oyd I. Clarke - 
sistent Director 
iminal inves Stigative bivision 


R 
& 


1 
oa 


hnclosures (2) oe wees 
nl 65 eee - 


: 3987, from Mr. Schw 
Security Sexv ‘Department of Ctate, 
Sistant to tre Deputy Counsel to the 
President, requested copies of background investigation reports 
gooducted on Ambassator Vernon Ant bony, Walters. Copies of th- 
esults (OF eve expanded home cheeks complated concerning 

Rishes root Department of State. 
mere te. tne White fouse on 


NCTE: 
4 


in tho Spl 
vo 


following: 


U.S. Department of Justice 


, Federal Bureau of Investigation 


ws Washington, D.C. 20535 


February 7, 1985 
VERNON ANTHONY WALTERS 


This summary memorandum contains the results. of an 
expanded name check concerning Ambassador Walters, who was born 
on January 135 1917, in New York, New York. 


Agency Checks 


Information has been received from the United States 
Attorney's Office in Washington, D. C., indicating its civil and 
eriminal files contain no record concerning hin. 


Central files at FBI Headquarters and in the Washington 


| Field -Office, including the files of the Identification Division 


and appropriate coliputer data bases, contain no pertinent’ 
information identifiable with Ambassador Walters, except the 


Twenty-four individuals and two. organizations, 
representing various anti-Vietnam War protest 
groups, filed a civil suit in November, 

+ 1977, in the United States District Court, 
Washington, D. C., against the Central 
Intelligence Agency (CIA) and other government 
“AgenSies for alleged-vidlations.of their civil 
rights during the period 1967 to 1974. 
Ambassador Walters was one of the numerous 
defendants named in this suit in his official 
capacity at that time as Deputy Director of 
the CIA. No disposition concerning this 

“matter. is contained in FBI files. 


filed suit in United States 
District Court, Los Angeles, California, on 
October 18, 1973, alleging that various illegal 
acts by the FBI and other defendants resulted in 
infringement of her civil rights. 
Ambassador Walters was one of the numerous 
defendants named in this case in his official 
capacity at that time as Deputy Director of 
the CIA. On May 2, 1979, this suit was 
dismissed by mutual consent of all parties. 


vt as. furnished to 
vy. De not regeye 
: enanee) 


_b7C 


“ 


6 Vernon Anthony Walters 


During the investigation of the Burglary of 
Democratic National Committee Headquarters 
in-1972, commonly referred. to as Watergate, 
information came to the attention of the FBI 
that on June 23,.1972, Ambassador Walters, 
then Deputy Director of the CIA, met with 


the White House staff. 


reportedly instructed Ambassador Walters to 


_ Ambassador Waiters reportedly did so in June, 
1972.. Acting Director Gray later reportedly 
asked CIA Director Helms for written 
notification of these instructions. 

: : Director Helms was said to have declined to do 

oe - “so and AmbaSsador Walters was reported to have 

told White House personnel that they could not 
- use the CIA as an excuse in this matter. 
@ Ambassador Walters also reportedly advised 


a Util. ——— 


investigation was conducted by the 
Ambassador Walters. 


Ambassador Walters was interviewed on several 
occasions by the FBI in connection with a 
Protection of. Foreign Officials investigation 
initiated as a result of the assassination of 
Chilean Legal Attache Orlando Letelier in 

* Washington, D. C., on September 23, 1976. At 
the time. of the assassination, Ambassador Walters 


had recently retired from the CIA as_Deput 
Director. During the investigation 


At 


alvers 
with the Chief of the Chilean Intelligence 
Service, who was later indicted _(though vnever 


2 


concerning 


b6 
b7C 
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Vernon Anthony Walters 


extradited to the United States) in. connection 
with this case. The FBI. investigation did not 


develo nfavorable information concerning 
either or Ambassador Walters. 


bIE 


VERNON ANTHONY WALTERS 


This summary memorandum contains the results of an 
expanded name check concerning Mr. Vernon Anthony Walters, whom the 
icated was born on June 3, 1917, in New York, New 


Agency Checks 


Information has been received from the United States 
Attorney's 0 es in Miami, Florida, and New York, New York, which 
caver the ar where Mr. Walters currently resides and is 
employed, indicating their files contain no record concerning him. 


A search of the records of the FBI, including central 
records at FBI Headquarters, the records of the Identification 
Division, the files of appropriate field offices, as well as 
aporopriate com uter data bases, did net identify any files that 


contain per ent information identi fiable with Mr. Walters, except 
the following: 


In 1986, at the direction of the Attorney General, 
Edwin Meese, an investig. mwas instituted by the 
FBI concerning the sale of arms to Iran and the 
possible diversion of proceeds from those sales to 
the Nicaraguan "Contras." This investigation has 
identified eight references to Mr. Walters. 


On December 19, -1986, was named bé 
as Independent Counsel an now has bic 
control over this investigation and FBI files 

concerning it. 


A representative fron state has 
requested that the natur2 of the references to” 


Mr. Walters not be provided to the White House at 
this time. 


FBI files indicate that an expanded name. check 
concerning Mr. Walters-was conducted in 
February, 1985. The results of that expanded 
name check were previously provided to th 
Woite House. 
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4 ary : wa 
can FBI 
1 
’ Date: 12/3/75 i 
coat ! 
' Transmit the following in (Type th plalotoat ov code} \ 
AIRTEL ' \ 
Via — 4 
(Priority) Hl 
soc cf+ rr LLL bo 
TO: DIRECTOR, FBI 


i : 
SAC, WFO (62-0) ATTENTION: OFFICE OF LEGAL COUNCIL 


Ee. art. . Tp Vy ; 


: ; OO Lot 
3. DISTRICT COURT FOR THE a 


DISTRICT. OF COLUMBIA 4 


CIVIL ACTION 4 


Enclosed for the Bureau are a summons|and complaint 
delivered to the Washington Field Office by the U.S. Marshal' 
Service on 12/3/75. 


Washington Field Office indices contained severa. 
references to plaintiffs of which the Bureau is already aware. 


This is a class action suit against Government 
agencies and their heads by the plaintiffs for violation of 
plaintiffs constitutional rights by those agencies. Both 
injunctive relief and punitive damagesdre being sought. 


8 Bea, . 16878 
Op VCE. 
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A. CIVIL ACTIO: 
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CHARD HELMS , 

“-‘Departinient of Stat 

United States Embas¢ 
Teheran, Iran; 

JAMES ‘R. SCHLESSINGER 
Department of Defense 

The Pentagon 

Washington, DC 20301; 

RUFUS N. TAYLOR 

90-A North Lake View Drive 
Whispering Pines, North Carolina 28389; 
ROBERT &. CUSHMAN, JR. 
Commandant of the Marine Corps, 
Navy Department, Washington, D.C, 20380; 
VSRNON A. WALTSRS 

22955 Ocean Boulevard 

Palm Beach, Florida 33480; 
VILLIAM &. COLBY 

Central Intelligence 
Washington, DC. 20505; 

CORD MEYER, JR. 

Central Intelligence Agency 
Washington, DC 20505; 

JAMES J. ANGLETON 

4814 33rd Road 

North Arlington, VA. 22210; 
WILLIAM HOOD 

4450 South Park Avenue 
Chevy Chase, Maryland; 
RAYMOND P. ROCCA 

3355 Tennyson Street 
Washington, D.C.; 

RICHARD OBER 

Old @xecutive Office Building 
Washington, DC 20505; 
HOWARD OSBORN 

6803 Bast Avenue 

Chevy Chase, Maryland; 

JAMZS MURPHY 

Central Intelligence Agency 
Washington, DC 20505; 
MARSHALL CART#R 

c/0 U.S. Milpercen 

200 Stovall Street 
Alexandria, Virginia 22332 
Attn. DAPC-PAS-A; 

NOSL GAYLE: 

Department of the Navy 

The Pentagon 

Washington, DC 20301; 
SAMUEL C, PHILLIPS 
Department of the Air Force 
‘he, Pentagon 


i oR. 
Natzronal sécurity Agency a 


Fort® “veadey Maryland; 

LOUIS W. TORDELLA 

9518 =. Stanhope Road 
Kensington, Maryland; 

L.- PATRICK GRAY IIT 

325 State Street 

New London, Connecticut 06320; 


Mill Road 


linois 60611; 
STEVE LLIWVELL 

c/o Goddard College 
Plajnfteld, Vermont 05667; 


New York, 
gowaTat At 


SIDNEY PECK 


1S Farrar 

Cambridge 02138; 
NANCY AN aY 

1826 Varm Street, N.. 
Yashin, pe 20011; 
DANTE HTER 

5005 Pru tial Tower 
Boston, «02199; 
ETHEL OPAYLOR 


41 Conshohocken State Road 
Pa. 19004; 


‘therland Road 
ring, Maryland 20901; 


New York 10471; 

F RICAN INDIAN MOVEMENT 

70: iversity Avenue 
“\Paul, Minnesota 55101; 


Cherry Street 


S, Minn. 55455+ 


TAISON ¥ 


O CONvreaMEN 


EN STRIKE FOR PEACE... 


Philadelphia, Pa. 19107; 


Piven saris pisrricr coup 
‘OR THE DISTRICT OF coLUM@ilb 


N PRIENDS SERVICE COMMITTEE, 


delphia, Pennsylvania 19102; 


South {3th Street, Room 407 


CIVIL ACTION 

No, 75-1773 

FIRST AMENDED 
COMPLAINT-CLASS 
ACTION FOR 
DECLARATORY AND 
INJUNCTIVE RELIEF 
AND MONEY DAMAGES 
(Judge Green) 


Inc. 


on behalf of themselves and all other persons 
and organizations similarly situated, 


Plaintiffs, 


| C2) 


\N 


6A. 116878 | 


a 


; Topte 


ae" — 
7 _ \ vitae OO 


"J @iaRENC3 KELLEY . 
> Director, Federal BfMeau of Investigation 7 : 
. Washington, D.C.s : 

JAMES J. ROWLEY 

9615 Glencrest Lane 

Kensington, Maryland; 

H. ‘STUART KNIGHT 

Director, U.S. Secret Service 

Department of the Treasury 

Washington, D.C.; 

JOSEPH CARROLL 

7306 Rippon Road 

Alexandria, Virginia; 

DONALD BENNETT 

c/o Defense Intelligence Agency 

The Pentagon 

Washington, D.C. 20301; 

VINCENT DE POIX 

2782 N. Wakefield 

Arlington, Virginia; 

JOHN INGERSOLL 

c/o Drug Enforcement Administration 

U.S. Department of Justice 

Washington, D.C.; 

JOHN R, BARTELS, JR 

c/o Drug Enforcement Administration 

U.S. Department of Justice 

Washington, D.C.; 

WESTERN UNION INTERNATIONAL, INC. 

2100 M Street, Nu 

Washington, D.C.; 

RCA GLOBAL COMMUNICATIONS, INC. 

60 Broad Street 

New York, N.Y. 10004; 

ITT WORLD COMMUNICATIONS, INC. 

67 Broad Street 

New York, N.Y. 10004; 

JOHN DOE, RICHARD ROZ and other unknown 
agents and employees of the United 
States Government, 


Defendants. 


Plaintiffs, by their attorneys, allege as follows for their 
Pirst pica Complaint: 
JURISDICTION 


Ts This is a civil action for declaratory and injunctive relief 


+ d money ‘danidges, arising under the First, Fourth, Fifth and Nint 


Constitution;. Title. 18, United States Code, . 
. } Phase eee : 


and Title 50 United States Code, Section 403 (da) (3). The jurisdiction 


of this Court is predicated on Title 18, United States Code Section 


r 2520; Title 28, United States Code, Sections 1331{a), 1343(4) and 
1361; Title 47, United States Code, Section 605; Title 42, United \ 
“3 


0 Ns es +3 8 7 
- States Code, Bee coy and the First, #... Pifth And . 


Ninth Amendments to the Constitution. 
2. The matter in controversy, exclusive of interests and aaatee 
exceeds $10,000. 
PARTIES 
3. Plaintiffs: 

a. MARY CHANDLER is an American citizen and a member of 
Women Strike for Peace. 

jb. ADELE HALKIN is an American citizen and a member of 
Women Strike for Peace. 

c. STEVE HALLIVELL is an American citizen, a former officer 
of Students for a Democratic Society and a founding member of the 
Committee for Liaison with Families of Servicemen Detained in Vietnam. 

dad. DON LUCE is an American citizen and Executive Director 
of Clergy and Laity Concerned. 

e. dONATHAN MIRSKY is an American citizen and from 1963 to 
the present he has been a leader of anti-war activities. 

f. SIDNZY PECK is an American citizen, a former Co-chair- 
person of the National Mobilization Committee to “Znd the War in 
Vietnam and the former National Coordinator of People's Coalition for 
Peace and Justice. 

g. WNANCYANN RAMSEY is an American citizen and a member of 
Women Strike for Peace. 

h, DANIEL SCHECHTER is an American citizen formerly assoc- 
iated with Ramparts Magazine and the Africa Research Group, and a 
participant in various anti-war activities ever the last decade. 

i. ETHSL TAYLOR is an American citizen and the National 


Coordinator of Women Strike for Peace. 


3.  EDITH VILLASTRIGO is an American citizen, a member of 


Women Strike for Peace and was a delegate to the 1973 Yrorlid Congress 


of Peace Forces. 
k. CORA WEISS is an American citizen, a leader of Women 
Strike for Peace, a former Co-chairperson of the New Mobilization 


~4- 


"+ Committee to. End thar in Vietnam, a member the Board of Direct- 
es of Clergy and Laity Concerned and a former Co-chairperson of the 
Committee of Liaison with Families of Servicemen Detained in vietnam. 

1. THS AMSRICAN INDIAN MOVEMENT (AIM) is a nonprofit corp- 
oration dedicated to advancing the well being, self-determination and 
cultural preservation of the native peoples of the American continents. 

m. THE AMSRICAN FRIENDS SERVICE COMMITTEE, INC. (AFSC) 
is a non-profit corporation dedicated to furthering the historic peace 
testimony and the social aims of enecesveral branches of the Religious 
Society of Friends. 

n. CLERGY AND LAITY CONCERNED (CALC) is a non-profit inter- 
faith peace organization which has protested U.S. involvement in the 
Indochina War since 1965. 

©. The COMMITTZZ OF CONCERNED ASIAN SCHOLARS (CCAS) is a 
non-profit organization dedicated to opposing American intervention 
in the internal affairs of countries in Southeast Asia. 

p. The COMMITTEE OF LIAISON WITH FAMILIES OF SERVICZMEN 
DETAINED IN VIETNAM (COLIAFAM) is a non-profit organization which has 
worked for an end to U.S. involvement in the War in Indochina and 
the release of prisoners of war. 

q. WOMEN STRIK? FOR PEACE is a non-profit organization 
dedicated to anti-war activities, including activities to end the 
war in Indochina. 

4. Defendants: 

a. Defendant RICHARD HELMS is the United States Ambassador 

to Iran and was Director of the Central Intelligence Agency (herein- 


tos 
after sometimes "CIA") from 1966 to 1973. 


b. Defendant JAMES RY“SCHLESINGER-was- 
from August 1973 to November 1975 and Director of the CIA from 
February to July 1973. 

c. Defendant RUFUS N. TAYLOR is a Vice Admiral in the U.S, 


Navy and was Deputy Director of the CIA from 1966 to 1969. 


-5- 


ms 


a. Defendant ROBERT &. CUSHMAN, JR.“Ws a General in the 
U.S. Marine Corps and a member of the Joint Chiefs of Staff, and was 
Deputy Director of the CIA from 1969 to 1971. 

e. Defendant VERNON A. WALTERS is a Lieutenant General in 
the U.S. Army and was Deputy Director of the CIA in 1972. 

£. Defendant WILLIAM E. COLBY is Director of Central 
Intelligence and of the CIA, and was Sxecutive Director of the CIA 
from 1972 to 1973, and Deputy Director for Operations of the CIA in 
1973. 

g. Defendant CORD MEYER, JR. was, at times material to this 
complaint, Assistant Deputy Director for Plans of the CIA. 

h. Defendant JAMS J. ANGLETON was, at times material to 
this complaint, Chief of the Counterintelligence Staff of the CIA. 

i. Defendant WILLIAM HOOD was, at times material to this 
complaint, Deputy Chief of the Counterintelligence Staff of the CIA. 

j. Defendant RAY ROCCA was, at times material to this 
complaint, Assistant to the Chief of the Counterintelligence Staff of 
the CIA. 

k. Defendant RICHARD OBER was, at times material to this 
complaint, in charge of a domestic surveillance operation of the 
Counterintelligence Staff of the CIA designated as CHAOS. 

1. Defendant HOWARD OSBORN was, at times material to this 
complaint, Director of Security of the CIA. 

mM. Defendant JAMES MURPHY was, at times material to this 
complaint, Director of the Office of Operations of the CIA. 

n. Defendant MARSHALL CARTER, a retired Lieutenant-General 


in the U.S. Army, was Director of the National Security Agency 


(hereinafter sometimes “NSA") Erom 1967 CO LIED ee eg ly 
Oo. Defendant NOEL GAYLER, Vice Admiral in the U.S. Navy, 
was Director of the NSA from January 1969 to July 1972. 
p. Defendant SAMUSL C. PHILLIPS, a Lieutenant-General in 


the U.S. Air Force, was Director of the NSA from August 1972 to July 


1973. 
-6- 


q. Defe fe LE ALLEN, JR., a Lie nt-General in the 
U.S. air Force, is Director of the NSA. 

xr. Defendant. LOUIS TORDSLLA was, at times material to this 
complaint, the Deputy Director of the NSA. 

s. Defendant L. PATRICK GRAY III was, at times material to 
this complaint, Acting Director of the Federal Bureau of Investigation 
(hereinafter sometimes "FBI"). 

t. Defendant CLARENCE KELLEY is Director of the FBI. 

u. Defendant JAMES J. ROWLEY was Director of the United 
States Secret Service (hereinafter sometimes "Secret Service") from 
1967 until October 1973. 

v. Defendant H. STUART KNIGHT is Director of the Secret 
Service, 

w. Defendant JOSEPH CARROLL is a Lieutenant-General in 
the United States Air Force and was Director of the Defence Intelli- 
gence Agency (hereinafter sometimes eta") from 1961 to 1969. 

x. Defendant DONALD BENNETT is a Lieutenant-General in 
the United States Army and was Director of DIA from September 1969 to 
August 1972. 

y. Defendant VINCENT DE POIX is a Vice Admiral in the 
United States Navy and was Director of DIA from August 1972 until 
September 1974. 

2. Defendant JOHN INGERSOLL was Director of the Bureau of 
Narcotics and Dangerous Drugs (hereinafter “BNDD") and its predecessor 
agency from 1968 to June 1973. 
aa. Defendant JOHN R. BARTELS, JR. was Director of the 


BNDD and its successor agency from June 1973 to May 19751 : 


~-Defendants-.JOHN DO®,. RICHARD RO= and other unknown § - 


agents or employees of the Unitea Statés Governinent are persons 
unknown to Plaintiffs who participated with the other Defendants in 
the actions alleged in this complaint. 

cc. All the foregoing individual defendants are sued in 


their individual and official or former official capacities. 


“ 
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“know only to the NSA and the CIA, but plaintiffs estimate, on 


4 


| | ; ) 
“ "ad. Defen®nt VESTERN UNION a INC. a 


communications common carrier, does business in the District of © 
Columbia and provides overseas cable and telegraph service. 

ee. Defendant RCA GLOBAL COMMUNICATIONS, INC., a communica- 
tions common carrier, does business in the District of Columbia and 
provides overseas cable and telegraph service. 

££. Defendant ITT WORLD COMMUNICATIONS, INC., a communica- 
tions common carrier, does business in the District of Columbia and 
provides overseas telegraph and cable service. 

CLASS ACTION ALLEGATIONS 

5. This suit is brought as a class action pursuant to Rule 
23(a) of the Federal Riles of Civil Procedure, and is maintainable 
under Rule 23(b) (1) (A), 23(b) (2) and 23({b) (3). 

6. Plaintiffs represent a class of United States citizens and 
domestic organizations who at various times during and after 1967 
engaged in activities in opposition to the war in Indochina or in 
other lawful political activities, as a result of which (a) their 
international wire, cable or radio communications were intercepted 
and divulged without any judicial or statutory authorization by the 
National Security Agency acting at the request of other United States 
government agencies, and/or (b) their political and other 
constituionally protected activities became the subject of intrusive 
counterintelligence actions and files, conducted and maintained by 
a Special Operations Group within the Central Intelligence Agency 
known as "Operation CHAOS". 


7. ‘The class is so numerous as to make joinder of all members 


impossible. The total number and Fret ntity of the class members is 


information and belief, that the class fumbers at least 8,820 
individuals, and 1,000 organizations. 

8. The common questions of law and fact affecting all members 
of the class predominate over any questions affecting only individual 


members to such a degree that a class action is the only method 


~B- 


available for the @... efficient a this controversy. 
The prosecution of separate claims by the members of the class would 
constitute an undue burden on the vindication of their rights and 
ereate the risk of inconsistent or varying adjudications, and could 
establish incompatible standards for the defendants’ conduct. 

g. The claims of the representative parties have the same 
legal and factual basis as the claims of the members of the class, the 
defendants have acted on similar grounds with respect to all members 
of the class, common relief is sought, and plaintiffs will fairly and 
adequately protect the interests of the class. 

FACTS 

10. On information and belief, in and after August 1967 defend- 
ants HELMS, TAYLOR, COLBY, MEYER, ANGLZTON, HOOD, ROCCA, OBSR, OSBORN, 
SCHLESINGER, CUSHMAN, WALTERS and MURPHY (hereinafter sometimes "the 
CIA defendants") established and administered a Special Operations 
Group, known as Operation CHAOS (hereinafter "CHAOS"), within the 
CIA's counterintelligence staff. 

ll. On information and belief, the purpose of the CIA defendants 
in establishing CHAOS was to collect, coordinate, evaluate, file and 
report information on"foreign contacts" of American citizens resident 
in the United States who expressed in various forms their political 
and moral opposition to the war in Indochina and other policies of 
the national government. 

12. On information and belief, reports prepared by CHAOS and 
other units of the CIA beginning in 1967 concluded that domestic 
opposition to the Indochina war, of which the activities of plaintiffs, 
and their class were a part, had no significant foreign connection, « 


13. On informatien*and be 


@f)~ CHAOS~gathered--infor 


ether units of the CIA and from other agencies, including the FBI, 
much of which related to the constitutionally protected associational 
and domestic political activities of the plaintiff class. 

14, On information and belief, CHAOS recruited and trained 


approximately 40 undercover agents who infiltrated domestic organi- 


oe 


: zations, and repr Gn their constitutions: @fMorectes agsocia- 


tional and domestic political activities, which reports, or 
information derived from them, were filed with CHAOS and disseminated 
to other units of the CIA and to other agencies. 

14a. On information and belief, the CIA defendants authorized 
and directed their CHAOS agents and employees to discredit and 
disrupt the constitutionally protected associational and domestic 
political activities of the plaintiffs and their class through the 
actions of undercover agents who infiltrated the plaintiff organiza- 
tions, and through other counterintelligence actions. 

15. On information and belief, between 1967 and 1974 CHAOS 
opened and maintained "201" or "personality" files on approximately 
7,200 individual United States citizens engaged in constitutionally 
protected associational and domestic political activities, including 
each of the named individual plaintiffs. 

16. On information and belief, between 1967 and 1974 CHAOS 
opened an@ maintained approximately 1000 separate subject files on 
domestic organizations, including each of the named plaintiff organi- 


zations. 


17. On information and belief, the information in the personality 


and organization files opened and maintained by CHAOS related to 
constitutionally protected associational and domestic political 
activities of the plaintiffs and members of their class. 

18. On information and belief, information on the plaintiffs 
and members of their class which was gathered by CHAOS was conveyed 
by the CIA defendants to the White House, the FBI, and to other 
government agencies, 

19. - On information and belief, sometime after september '1969. 
CHAOS supplied a "watchlist" of United States citizens; including 
plaintiffs and their class, to another unit of the CIA, as a result 
of which first class mail from and to individuals on the watchlist 
was opened without any warrant or other form of judicial or 
legislative authorization, and copies of the opened letters or 
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| shfornation cerivedffn them were supplied Qh. made a’ part 


of the CHAOS files and used by the CIA defendants. 
20. On information and belief, sometime after September 1969 
CHAOS also supplied a "watchlist" to agents and employees of the NS 


which included the names of all the named plaintiffs. 


Ae 


21. On information and belief, for a period of time not known 


to plaintiffs, defendants, CARTER, GAYLER, PHILLIPS, TORDELLA and 


ALLEN (hereinafter sometimes "the NSA defendants"), have authorized 


and directed the monitoring or interception, by their agents and 
employees, of the international communications of United States 
citizens, including cable and radio channels between the United 
States and foreign countries, selected telephone channels between t 
United States and foreign countries, and selected telephone and cab 
channels between foreign countries, all without warrants or any oth 
form of judicial or legislative authorization. 
22. On information and belief, at various times beginning in 
1967, the NSA defendants, without warrants or any other forms of 
judicial or legislative authorization, authorized and directed thei 
agents and employees to intercept and divulge or procure the 
interception and divulgence, of wire, cable or radio communications 
of, or relating to, members of the plaintiff class on the CHAOS 
"watchlist" provided to NSA by the CIA, and on other “watchlists" 
provided to NSA by defendants GRAY, KSLLZY and other officials of 
the Federal Bureau of Investigation ("the FBI defendants"); 
defendants ROWLEY, KNIGHT and other officials of the United States 
Secret Service ("the Secret Service defendants"); defendants 
= CARROLL, BENNETT, DE POIX and@ other officials of the Defense 
pot Intelligens= gency. ("the DIA defendants"); and defendants 


ieee er 
INGERSOLL and BARTELS and other officials’ in the Bureau of Narcotic 


and Dangerous Drugs ("the BNDD defendants"). 


23. On information and belief, agents and employees of the NSA 


defendants procured the assistance and cooperation of defendants 
WESTERN UNION INTERNATIONAL, INC., RCA GLOBAL COMMUNICATIONS INC.; 


-~ll- 


he 


le 


er 


xX 


ars 


Ss 


and 


, INC,’ (hereinafter e: "the company 


defendants") in intercepting and divulging, without warrants or ‘any 


ITT WORLD COMMUNIC! 


other forms of judicial or legislative authorization, the wire, cable 
or radio communications of, or relating to the plaintiff class. 

24. On information and belief, as a result of the warrantless 
and judicially and legislatively unauthorized interception and 
divulgence of the wire, cable or radio communications of plaintiffs 
and their class by the NSA and company defendants, at the request 
of the CIA, FBI, Secret Service, DIA and BNDD defendants, NSA 
supplied the CIA, FBI, Secret Service, DIA and BNDD defendants with 
summaries of the intercepted communications (hereinafter “the NSA 
materials") of the plaintiff class, which related to anti-war 
activities, travel abroad and other constitutionally protected 
movements: and activities of members of the class. 

25. On information and belief, information derived from the 
NSA materials was used and shared by the CIA, PBI, Secret Service, DIA 
and BNDD defendants and placed in files maintained by these 
defendants relating to the plaintiffs and their class. 

26. On information and belief, in November 1974 some of the 
NSA materials were returned by the CIA defendants to NSA. 

27. On information and belief, the CIA defendants caused the 
NSA materials to be returned to NSA because they knew the materials 
were the products ef illegal and unconstitutional interceptions and 
divulgence of the plaintiffs' wire, cable or radio communications. 

28. On information and belief, originals or copies of the NSA 
materials are intact in the possession of the NSA, FBI, Secret Service, 


DIA and BNDD. 


2 29. On information and belief, the CIA, FBI, Secret Service, - 
air So peli x ia . . 
ar a 


¥ . as . i peeaaber hin FS ree aioe 
DIA and BNDD continue to maintain and disseminate files ir. | 


information about the constitutionally protected associational and 


political-activities of the plaintiffs and their class, including . \ 
information illegally and unconstitutionally obtained by..intercepting + 
and divulging the private mail and wire, cable or radio communications 
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of members of the 


30. On sntormstlon and belief, the individual and company | 


defendants have engaged in an extended conspiracy unlawfully to. 
conceal the acts complained of in paragraphs 10-29, supra, from the 
named plaintiffs and members of their class, from Congress, and from 
the public. 

31. On information and belief, each of the defendants knew of 
and participated in, and/or concealed the illegal and unconstitutional 


activities described in paragraphs 10-29, s' 


32. On information and belief, each of the CIA defendants knew 
that their actions described above were taken in violation of the CIA's 
charter. 

33. On information and belief, nane of the defendants who 
participated in the actions described in paragraphs 10-29 above had a 
good faith belief that his or its actions were lawful. 

FIRST CAUSE OF ACTION 

34. The defendants' procurement of interception and 
divulgence and their interception and divulgence of the wire, cable 
or radio communications of plaintiffs and their class were 
unreasonable and illegal, and were not made in good faith reliance 
on any judicial, legislative or other valid authorization, or other 
reasonable belief in their legality. 

35. The defendants' procurement of interception and divulgence, 
and their interception and divulgence of the wire, cable or radio 
communications of plaintiffs and their class violated Title 18, 

United States Code, Sections 2511 and 2520, and Title 47 United States 


«Code, Section 605. 


: Sante 
and their interception and divulgence of the wire, cable or radio 


communications of plaintiffs and their class deprived plaintiffs of 
their rights of free speech and association under the First Amendment, 
their right to security against unreasonable searches and seizures 


guaranteed by the Fourth Amendment, and their right of privacy 


~-~1L3- 


— i &. ited States code, 


guaranteéd by’ the t, Fourth, Pifth and | Amendments .- - 


SECOND CAUSE OF ACTION 


37. Plaintiffs repeat and reallege each allegation in para- 
graphs 1-33, supra. 

38. The defendants' maintenance and dissemination of files on 
the constitutionally protected associational and political activities 
of plaintiffs and their class deprived plaintiffs of their rights of 
free speech and association under the First Amendment and their right 
to privacy under the First, Fourth, Fifth and Ninth Amendments. 

39. Defendants’ infiltration of the plaintiff organizations and 
members of their class by the use of undercover agents with false or 
concealed identities who disrupted, discredited and reported on the 
plaintiffs’ constitutionally protected associational and political 
activities deprived plaintiffs of their freedom of speech and 
association protected by the First Amendment, their right to 
security against unreasonable searches and seizures protected by the 
Fourth Amendment and their right to privacy protected by the First, 
Fourth, Fifth and Ninth Amendments. 

40. The activities of the defendants set forth above continue 
to interfere with, discourage and deter the plaintiffs in the 
exercise of their rights of free speech, assembly and association, 
and their right to petition the government for redress of grievances, 
guaranteed by the First Amendment. 


THIRD CAUSE OF ACTION 


41. Plaintiffs repeat and reallege each allegation in paragraphs 


1-33, supra ." 


ut 


42. Phe: CIA defendants". 


Ctions described above are ‘iin violation 


Section 403 (a) (3). 


‘declaratory judgment that the course of conduct and 


activities of the defendants set forth above are illegal and un- 


constitutional; 
-14- 


rll es 


a ‘~ Prelimin: nd permanent injuncti MQ joining ‘the 


deferdants tion engaging in the activities declared to be illegal and 
uy andonstitutional; , 

™ Cc. A mandatory injunction or writ of mandamus ordering the 
defendants t6 “produce before the Court, for delivery to the plaintiffs 
and members of their class for destruction, all files, reports, re- 
cords, photographs, data computer tapes and cards, and all other 
materials derived from defendants’ illegal and unconstitutional act- 
ivities relating to plaintiffs and all other persons similarly 
situated; 

De Zach named plaintiff and member of the plaintiff class have 
judgment. against each defendant in the sum of $100.00 per day of 
procurement of interccption, .divutgense and“use, and interception, 
divetgencé and use of the plaintiffs' wire, cabi or radio 


communications, as liquidated damages pursuant to Title 18, United 


{states Code Section 2520 and Title 47, united stites Code, Section 


| 
we 605. 

| 

| 


z. Zach named plaintiff and member of the plaintiff class 


ab, 


w—-have judgment again 


i St 
the Court for violation of plaintiffs‘ Pirst, Fourth, Fifth and 


each defendant in a sum to be determined by 


Ninth Amendiient rights. 
RF. Recovery in the amount of $50,000 punitive damages for the 


- willful violation of constitutional rights for each plaintiff and 


at 


each member ofthe plaintiff class. 
G. The reasonable costs of this action and attorneys’ fees of 
Dia intiffs. 


| E. Such other and further relief as the Court shall deem just 
| 


and. proper. _ 1 : 


: , ; Respectfully submitted, 


7 

JOHN HF. SHATTUCK 

MELVIN L. WULF 

American Civil Liberties Union 
Foundation 

? 22 Zast 40th Street 

. , New York, New York 10016 

(212) 725-1222 
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122 Maryland avenue, NE . ‘ 
Washington, D.C, 20002 
{202} 544-5380 


PHILIP J. HIRSCHKOP 
a P.O. Box 1226 

108 N. Columbus St. 

Alexandria, Va. 22313 

(703) 836-5555 - 


WALTER SLOCOMBS 
1101 17th Street, N.W. 
Washington, D.C, 20036 
(202) 293-3900 


HOPE EASTMAN 

American Civil Liberties Union 
Foundation 

410 First Street, S= 

Vashington, DC 20003 

(202) 544-1681 


Dated: November 1975 Attorneys for Plaintiffs 
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Memorandum SNE A Bhs ae 


Comp. Syst. 


Ext. Affairs 


DATE: 1/14/76" Files & Com. 


et al., 


D.C, Telophone Rm. — 


Training 


Director Soe'y 
Plaintiffs in captioned civil action represent a 
class of United States citizens and domestic organizations 
who at various times during and after 1967 engaged in 
activities opposing United States involvement in the Indochina 
War.. In their complaint plaintiffs allege that their wire, 
cable or radio communications were intercepted and divuiged 
by the National Security Agency acting at the request of a 
other Government agencies and that their political activities 
became the subject of counterintelligence actions, including 
mail openings, by the CIA, which gathered. information 
furnished by the FBI. Defendants include former Acting 
Director Gray, Director Kelley, and numerous other present 
and former Federal officials. 


By attached memorandum dated 12/23/75, the Assistant 
Attorney General, Criminal Division,. requested a litigation report 
concerning captioned civil action. As_a part of this r 
that we advise ar_this _ B 
Bureau, engaged in ‘the Fort 


behalf of this E 


a. Authorized, conducted or procured 


electronic surveillance of any 
plaintiff or the interception or 
opening of any plaintiff's ii 
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b. Intercepted or monitored any con- 
versation or other communication 
to which any plaintiff was a party; 


c. Received from any source, used, or 
disclosed to any other agency of 
the United Statés or any governmental 
instrumentality or personnel thereof 
any communication of any plaintiff 
obtained by mail interception or 
any kind of electronic surveillance 
or interception; or 


d. Otherwise been involved in the use, 
disclosure, or interception of any. 
of the plaintiffs' postal or electrical 
communications, including the pro- 
vision of, generation of, or contribution 
to a watchlist or functionally similar 
compilation whereby any plaintiff's 
name was provided for the purpose of 
obtaining information about the plaintiff 
from such postal or electrical communications. 


In his memorandum, the Assistant Attorney General noted 
that the Department is presently conducting an investigation 
of possible criminal violations concerning mail openings 
and the interception of wire, cable or radio communications. 
Accordingly, any information submitted by this Bureau in 
connection with these allegations may be made available to 
Departmental Attorneys engaged in such investigations. 


A response to the complaint in this civil action is to 
be filed on behalf of Director Kelley on or before February 
6, 1976. : . rn 


—— 


(CONTINUED - OVER) 
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Memo : b6 


wane tl ay et a. BIC 
CIVIL ACTION NO. (D.D.C.) 


RECOMMENDATIONS: 


1. That the Intelligence Division furnish pertinent 
factual ‘information responsive to allegations in the complaint 
against the FBI. 


2. That the Intelligence Division furnish information 
responsive to the Department's inquiry concerning electronic 
surveillance of any of the plaintiffs or the interception or 
opening of any plaintiff's mail, etc. (A - D). 


3. That upon-receipt of above Legal Counsel Division 
correspond with the Department. 


b7¢ 
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pare: DEC 23 075 


‘ Director, FBI 


£ Legal Counsel b6 
E bic 


Assistant Attorney General | 7 
, Criminal Division 


Civil Action No, D.C. 2 


Enclosed herewith is a copy of the amended complaint 
in the above civil action filed in District Court on ~~" 
December 2, 1975, naming, inter alia, Director Clarence M. 
Kelley, as a defendant. (Director Kelley was not named in 
the original complaint, which was filed October. 28, 1975.) 
According to court records based upon the marshal's returns, 
service of process was accomplished upon Director Kelley on 
December 3, 1975. 


To assist us in preparing appropriate responses on | 
behalf of the above named defendant, it is requested that." 
you examine the allegations contained in the enclosed 5 
amended complaint and, as to those allegations pertaining 
to your organization and to present or former officers 
thereof, advise this division of your views as to which; 
allegations should be admitted and which should be denied, 
together with supporting reasons. Where an allegation 
pertains to more than one individual or organizational 
plaintiff, please indicate in your reply how your views 
pertain to each such plaintiff; An amplifying statement, 
narrative, or explanation of pertinent facts relating td ~ 
your organization's involvement in the acts alleged in ‘the: 
amended complaint would also be helpful to our developing 


Le Mo SUE-LK 


“tec? 


Buy U.S. Savings Bonds Regularly on the Payroll Savings Pl 
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a factual background for the defense of these allegations. 
In addition, we would welcome your suggestions as to any 
defenses, affirmative allegations, and interrogatories 
which might be presented together with your views as to 
legal theories applicable to the defense of this civil 
action, presently or in the future. 


Inasmuch as certain allegations in the amended com- 
plaint pertain to mail opening and interception or disclosure 
of wire, cable, or radio communications, it is requested that 
you advise whether your agency, any components thereof, or 
anyone on behalf of your agency engaged in the following at 
any times material to the allegations of the complaint: 


a. Authorized,.conducted or procured 
electronic surveillance of any 
plaintiff or the interception or 
opening of any plaintiff's mail; 


b. Intercepted or monitored any con- 
versation or other communication ‘ 
to which any plaintiff was a party; ¥ 


c. Received from any source, used, or 
disclosed to any other agency of he 
the United States or any governmental id , 
instrumentality or personnel thereof ™ d 
any communication of any plaintiff 
obtained by mail interception or vs 
any kind of electronic surveillance 
or interception; or 


d. Otherwise been involved in the use, 
disclosure, or interception of any 
of the plaintiffs' postal or electrical 
communications, including the pro- 
vision of, generation of, or contribution 
to a watchlist. or. functionally similar 
compilation whereby any plaintiff's 
name. was provided for the purpose of 
obtaining information about the 
plaintiff from such postal or electrical 
communications. 


~3- th Oy 


Your response to. these inquiries, should also include 

‘any information within. your, agency's possession pertaining 
-to actions of any other agencies or their instrumentalities 
concerning the foregoing activities. 


With respect to the allegations in the amended complaint 
pertaining to mail opening and the interception of wire, 
cable, or radio communications, please note that the Department 
is conducting an investigation of possible criminal violations 
of applicable federal laws concerning those areas of activity. 
Accordingly, information submitted by your office in connection 
with these allegations. and the above inquiries may be made 
available to attorneys engaged in such investigations. 


Pursuant to our representation requirements, please 
advise whether or not each of the above named defendants was, 
with respect to the allegations in the amended complaint per- 
taining to them, at all material times acting within the 
scope of his authority. It is also requested that. this 
Division be notified at such time as you receive a request 
for representation from these defendants. 


A response to the amended complaint is due to be 


filed with the District Court on or before February 6, 1975. 
your timely cooperation in this matter will be appreciated. 


Enclosure 


Qu st esccioy 
CLITOE 


95-16-3837 
‘FEDERAL GOVERMENT 


et al. v. et al., 
Civil Action No. (D.D.C.) 


= a 

Mr, Clarence M. Kelley 

Director . 

Federal Bureau of Investigation 
Attn: Assistant Director 

. Legal Counsel Division 


_ Enclosed for your information and files is a copy of 
the district court's Order of April 12, 1977, denying class 
Lon treatment of any part of the above referenced case. 
@ note that the court did grant leave to join addi- 


Ine yEiGnal parties plaintiff, however. To date, we have 
ved no notice that additional plaintiffs have been OPT 
~ aed. 
ne PK 
a There is also enclosed a copy of our April 25, 1977 
a er to the plaintiffs' petition for writ of mandamus, ° 


Columbia Circuit on March 31, 1977. The petition seeks 
ahwextraordinary writ from the court of appeals vacating 

Judge Green's protective order of February 14, 1977. That 
order prohibits extra-judicial publication or comment by 

the parties or their counsel of any information provided 
during the course of pretrial discovery. The CIA documents 
and plaintiffs' proposed press release which precipitated <7 
this discovery controversy have been filed with the court of 
appeals under seal} The common carrier defendants, RCA Global, 
ITT Worldcom, and WUI, have also filed a joint answer to the 
petition. a 


ch was filed with the Court of Appeals for the District @ 
= 
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APR 2 1977 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA | JAMES F. Davey, Clerk 


ADELE HALKIN, et al _ 


Plaintiffs 


75-1773 


v. civil action No. 


on 


RICHARD HELMS, et al 


eer an ary SC arene) 


Defendants 


ORDER_ 


‘plaintiffs having moved this Court for class action 


certification pursuant to Rule 23 of the rederal Rules. of - 


Civil Proceduré; ana the Court having: considered’ plaintiffs’ 
memorandum of points and authorities in support of the motion, 
defendants' opposition thereto, ‘and the ehtirée record herein, . 
it appearing to the Court that this action is not appropri: ate 


and 
. . wpe : iz . 
fox class action certification, it is by the Court this {2 


day of April 1977, 5 


ORDERED that plaintiffs’ wnotion for class action certi- 


fication be and hereby is denied; and it is further, 
ORDERED that, pursuant to’ Rule 21 of the Federal Rules - 
of Civil Procedure, plaintiffs be permitted to amend the complaint 
to add named party plaintiffs as necessary. - , 
_ a” . , 
Qu, 4 be 
oo “FONE L. GREEN . 


-S. District Judge : ‘be 


aggth CONTA 
HAD 
SP: 


aye i vee , ~~ 
GENERAL LeTiATiOve SHS 


err recrare TRH ISR TN Segre 
rr mereereenteereatint nem 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICE OF COLUMBIA CIRCUIT 


No. 77-1313 


In re Adele Halkin, et al., Petitioners 


CERTIFICATE REQUIRED BY RULE 8(c) OF THE GENERAL 
RULES OF THE UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CERCUIT 


The undersigned, counsel of record: for Respondents 


(Federal defendants below), certifies that the following 


r 
listed parties appeared below: 
aa Sanaa o~ 
Petitioners (Plaintiffs below): y 
Adele Halkin . wai opittestrise 
Steve, Halliwell Cora Weiss 
bs ‘ aH 
Don“ Luce*” a) American Indian Movement 
A a 
: é 72 . . . 
Jonathan Mirsky 4 (pmerican Friends Service 
aa Committee, Inc. 
oe 
Sidney Peck, ot Cuciersy and Laity Concerned 
Wancy an Ransey % committee of Concerned 
Asian Scholars 
o) Ok 
Daniel *hechte ¥ qocommittee of Liaison with 


Pamijies of Servicemen 
Detained in Vietnam 

t 

(qifonen Strike for Peac 


\ 


“Cy Institute for Policy Studies 


ara OD 


Respondents ae) defendants be. 


a ay (pall 


gant RY Se Jesifiger 


Robe nCtoas spman,dr. 


PAS t a7 


aa s o@Angleton 


Clarenc al for 
Josepha eof 
Vi aven@%e e Poix 


Joha R. Bartels, or. 


Donala-Benpe' a \ 
—— \ACuy. 
Respondents (Carrier Defendants below): Sy 
RCA Global Communications, Inc. A 
Western Union International, Inc. \ 


ITT World Communications, Inc. 


Positions of Parties: _ 0 , 


Petitioners (Plaintiffs below) seek review, by way 


of a petition for a writ of mandamus/prohibition, of a 


protective order entered by the District Court on the 


motion of the Director of the CIA. 


Respondents (Federal defendants below) oppose the 
grant of the requested writ. 
Respondents (Carrier defendants below) also oppose 
the grant of the requested writ. 
* * * 
These representations are made in order that the 
Judges of this Court,: inter ae may evaluate possible 


disqualification or recusal. 


heel bre pita leer 
ELPZABETH SERE WHITAKER 
Attorney £ record for 
Respondents (Federal defendants 


below} 


*/ Although they were sued in their individual 
capacities by the Amended Complaint, several of the Federal 
defendants have not yet been served. The insufficiency 
of the service of process and lack of in personam 
jurisdiction, inter alia, will be presented to the 


District Court by motion. 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 77-1313 


In xe Adele Halkin, et al., Petitioners 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No, 77-1313 


In re Adele Halkin, et al., Petitioners 


ANSWER TO PETITION FOR 
MANDAMUS /PROHIBITION 


STATEMENT OF ISSUES PRESENTED 
1. Whether, in an action for damages against indivi- 
dual defendants, mandamus can be used to review a District 
Court protective ordex prohibiting extra-judicial statements 
and comment about documents and information obtained through 


pretrial discovery, which interlocutory order was 


entered to protect the individuals' rights to a fair 
trial and which was entered in view of counsel's 
obligations under the Code of Professional Responsibility 
; and District Court Local Rule 1-27 {d)? 


2. Whether the District Court acted within its 


discretion in entering a protective order pursuant to 
Local Rule 1-27(a) and Rules 26(c) and 34, F.R.Civ.?., 


i undex the above circumstances? 


STATEMENT OF FACTS 


1/ 
The petitioners, who are ten individuals ~ and 


seven organizations, instituted this lawsuit with allega- 
tions that investigative and intelligence activities of 
certain Government agencies--particularly NSA's Operation 
SHAMROCK and CIA's Operation CHAOS-~-violated their 
statutory and constitutional rights, including their 
right to engage in political activities in opposition to 
the Vietnam war. They seek an injunction, a declaratory 
judgment, and monetary damages in excess of one million 
aollars from the 27 present and former federal officials, 
whom they have named as defendants, and from three 
commercial communications, common carriers. As an action 


2/ 


for damages brought on statutory and Bivens ~ theories 


of recovery, petitioners maintain the suit solely to 
compensate themselves for the defendants' alleged inter- 
ference with their asserted statutory and constitutional 


rights. 


i 
i 
i lf Petitioners' General Rule 8(c) certification 
{ omitted the Institute for Policy Studies, a plaintiff 
t in District Court. 
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2/ Bivens v. Six Unknown Named Agents of the 
Federal Bureau of Narcotics, 403 U.S. 388 (1971). 


ae ee 


In the course of discovery petitioners sought 
production of documents by Rule 34, F-R.Civ.P., from the 
Central Intelligence Agency. After excision of informa~ 
tion to protect the national security and the privacy 
interests of third persons not parties to the litigation, 
more than three thousand pages of documents were made 
available to petitioners in three installments. The 
individual defendants' names appear throughout docu~ 
ments that were made available to the petitioners. 

; The first installment of documents, which contained 
those documents submitted to this Court under seal, was 
released to petitioners and their counsel without any 
express constraints or caveats, but with the assumption 
that members of the bax practicing before the United 
States District Court for the District of Columbia were 
bound by its published rules and by the ABA Code of 
Professional Responsibility as interpreted by the District 
of Columbia Court of Appeals, and with the further 
assumption that counsel would abide by them. Those 
rules prohibit extra~judicial statements, other than a 


quotation from or reference to public records, if there 


is a reasonable likelihood that such dissemination would 


interfere with a fair trial. {Local Rule 1-27 (d); 


Disciplinary Rules of the Code of Professional Responsi- 


bility, §§ 107(G) and (H).] 

However, upon notification by plaintiffs' counsel 
that they planned a press conference to release selected 
documents and a commentary on them, respondents immediately 
sought a protective order from the District Court. The 
protective oxder was sought to ensure an uncolored and 
unbiased climate including a fair trial, for the adjudi~ 
cation of all claims against the respondents. The 
respondents sought and continue to seek resolution of 
this lawsuit in the courts rather than in the public media. 

On Pebruary 14, 1977, shortly after the entry of this 


Court's opinion in Dellums, et al. v. Powell, et al., 


U.S.App.D.C. i F. 2a , (D.C. Cir. Jan. 28, 


1977), the District Court, upon consideration of all 

the pleadings and the petitioners' proposed press release, 
entered a protective order prohibiting extra-judicial 
comment on or disclosure of material not a part of the 
public record except in proceedings before the Court, 
until further order of the court. The petitioners 
continued to inspect and copy documents after the Court 
entered its Protective Order on February 14, 1977, as 
that order did not impede or restrict the availability of 


documents for discovery. 


SUMMARY OF ARGUMENT 

Petitioners seek to have this Court review the entry 
by the District Court of a discovery order that imple- 
ments a Local Rule of the District Court. Under the 
circumstances at bar the extraordinary relief of a writ 
of mandamus is inappropriate. Even assuming, arguendo, 
the availability of review by mandamus, petitioners have 
failed to demonstrate that the District Court's Order 
was inappropriate or in contravention of any rule of the 
District Court, the Federal Rules of Civil Procedure or 
the Constitution, or that the entry of the Order has in 
any manner impeded petitioners! ability to fully litigate 
their claims in a court of law whose jurisdiction they 
have invoked. 

ARGUMENT 


it. MANDAMUS CANNOT BE USED AS A SUBSTITUTE FOR APPEAL FROM 
THE DISCRETIONARY ORDER ENTERED BY THE DISTRICT COURT. 


This matter arises from petitioners’ discovery request 
in District Court for internal Central Intelligence Agency 
documents relating to Operation CHAOS. This request 
encompasses several thousand documents. Individually, 


the documents are not self-explanatory, but only provide 


fragments of a larger picture. Consequently, what these 


documents reflect about Operation CHAOS and the defendants‘ 


actions normally would await development by the parties in their 

open record presentation through trial testimony and briefs. 
Nevertheless, while the documents were still being 

produced, counsel for petitioners announced: their inten- 

tion to release a press statement on behalf of two 

organizations which are not parties to this litigation, 

the American Civil Liberties Union and the Center for 

National Security Studies. The stated purpose of the 

press release was to enable counsel to ‘interpret! for 

the media what they had received. By counsel’s letter 

of January 24, 1977, they further advised that they and 

theix statf and consultants would be available ". . . to 

explain the significance of such documents, and to answer 

any questions from the public or press regarding such 

documents. aa .* [Pet. App. at 19.} Under these cir- 

cumstances and in light of Local Rule 1-27{d), the 

District Court entered the protective order at issue here. 
The threshold question is whether mandamus’ is avail~ 

able in this situation. The general rule, of course, is 

that piecemeal appeals are to be assiduously avoided, in 


view of the congressional policy that appeals should be 


had only after a final judgment or where certification of 


° e@ 


an interlocutory appeal is appropriate under 28 U.S.C. 


§ 1292(b}. See generally, Will v. United States, 389 U.S. 


90, 104 (1967); Donnelly v. Parker, 158 U.S.App.D.C. 335, 
486 F. 24 402, 408 (1973}. As this Court recently cau- 
tioned along a similar vein: 


. . - a final judgment is effective 
only if it deters mandamus petitions 
in the first place. So if there are 
to be exemptions to the final judg- 
ment rule, those exemptions should 
be indulged only in clearly and 
narrowly defined areas to maintain 
the wholesome deterrence of the 
final judgment rule. 


Colonial Times, Inc. v..Gasch, U.S.App.D.c. , 


509 F. 2d 517, 523 (1975) [Footnote omitted]. 

In view of this policy, the availability of manda- 
mus has always been restricted. Traditionally, mandamus 
has only been proper where the action of the district 
court amounted to a". . . clear abuse of discretion or 
usurpation of judicial power' ... ." Bankers Life & 
Cas. Co. v. Holland, 346 U.S. 379, 383 (1953) [Citation 
omitted}. More recently, both the Supreme Court and 
this Court have recognized that mandamus should also 
be available in limited circumstances for supervisory 


or advisory purposes. See generally, Schlagenhauf v. 


Holder, 379 U.S. 104 (1964); National Right to Work Legal 


Defense v. Richey, U.S.App.D.c. , SLO F. 24 1239 


(1975), cert. denied, 422 U.S. 1008 (1975) fhereinafter 
Right to Work]. But regardless of the type of mandamus 
involved, the availability of the writ is independent of 
the existence of error vel non in the trial court's ruling: 


Mandamus, it must be remembered, 
does not “run the gauntlet of 
reversible errors." Bankers Life 

& Cas. Co. v. Holland, 346 U.S. 
379, 382 (1953). Its office is not 
to "control the decision of the 
trial court," but rather merely 

to confine the lower court to the 
sphere of its discretionary power. 
Ta., at 383. 


Will v. United States, supra, at 104. 


Turning to the petition here, it is claimed that 
mandamus is appropriate in the traditional sense--that 


the District Court's entry of the protective order was an 


usurpation of judicial power or a clear abuse of discre-~ 
tion. {[Pet. at 25.] This is so, petitioners contend, 
because the protective order violated their constiu- 
tional rights. 

First, the ability of a party to allege that a trial 
court order violated his constitutional rights does not 


automatically entitle the party to appellate review, nor 


do the cases cited by petitioners support such an 


exception to the general policy against piecemeal 


Sa Bs 


3/ 


appeais. [Pet. at 26] ~ To the contrary, this Court 
has previously recognized that discovery orders which 
allegedly violate constitutional rights are not appealable, 
at least prior to entry of an order of contempt. See 


United States v. Anderson, 150 U.S.App.D.C. 336, 464 F. 2d 


1390, 1392 (1972); Right to Work, supra, at 1245. Like- 


wise, petitioners cannot claim that the district court 
exceeded its power or abused its discretion simply by 
entering (in their view) an erroneous order. This theory 
was expressly rejected by the Supreme Court: 


Acceptance of this semantic fallacy 
would undermine the settled limita- 
tations upon the power of an appellate 
court to review interlocutory orders. 
Courts faced with petitions for the 
peremptory writs must be careful 
‘lest they suffer themselves to be 
misled by labels such as “abuse of 
@iscretion" and "want of power" 

into interlocutory review of 
nonappealable orders on the mere 
ground that they may be erroneous. 


Will v. United States, supra, at 98 n. 6; see also 


Bankers Life & Cas. Co. v. Holland, supra, at 383. 


3/ Petitioners cite the concurring opinion of 
Justice Brennan in New York Times Co. v. United States, 
403 U.S. 713, 725 (1971), which does not discuss mandamus; 
Carroll v. President and Commissioners of Princess Anne, 
393 0.8. 175 (1968), which concerned an appeal pursuant 
to 28 U.S.C. § 1257(3); and Bridges v. California, 314 


U.S. 252 (1941), which concerned an appéal from an order 
of contempt. 


This was explained further in Colonial Times, where 
the Court wrote: 


This view of "jurisdiction" errors 
suggests the possibility that a trial 
court has no jurisdiction to enter an 
erroneous ruling; but that suggestion - 
has been specifically rejected. The 
concept of legal power to act implies 
not only a limitation on the type of 
error cognizable in mandamus (.é 
whether the court merely abused its 
discretion or instead acted in a 
manner in which it had no discretion 
to act) but also on the class of 
errors sO cognizable. ... Asa 
general proposition, discovery orders 
are not jurisdictional and thus may 
not be reached under traditional 
concepts of mandamus except in the 
most extraordinary circumstances. 


509 F, 24 at 523~24 [Footnotes omitted] [Emphasis in 
original]. 

Here, the District Court clearly had the power to 
enter a protective order. Wot only was there a local 
rule of the district court which expressly provided 
restrictions on ce w;sel in this situation (notably, 
petitioners do not argue the rule itself is unconstitu- 
tional), but the Court also had before it the proposed 
press statement and petitioners' avowed intention to 
continue to publicize their interpretations and comments. - 
Confronted with these circumstances, it cannot be said 
that entry of the protective order to preserve the right 


o£ fair trial constituted a clear abuse of discretion-~ 
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particularly in view of this Court's recent statement in 


Dellums v. Powell, supra, that: 


Disclosure because of the potential 
needs of litigation need not be made 
to the public and indeed in a case of 
this kind should be restricted to 
counsel, unless and until the docu- 
ments are made a part of the public 
trial record. 


[Slip Op. at 14,] See Kerr v. United States District 


Court for the Northern District of California, 426 U.S. 


394, 403-04 (1976). 

As stated previously, there aie also supervisory 
and advisory concepts of mandamus, in addition to the 
traditional functions of the writ. Petitioners do not 
rely on these concepts, and it is submitted that both are 
inapplicable. The supervisory writ of mandamus is not 
available unless the district court has shown a"... 
persistent or deliberate disregard of limiting 


rules... ." Right to Work, supra, at 1243; see also, 


Donnelly v. Parker, supra, at 409 n, 29, For example in 


La Buy v. United States, 352 U.S. 249, 259-60 (1957), the 


Supreme Court agreed with the Seventh Circuit that mandamus 
‘was appropriate, where judges of the district court had 
consistently referred antitrust cases for trial before 


a master, contrary to repeated admonishment from the 


- ili - 


court of appeals that the practice should be limited to 


unusual situations only. 

@here is no persistent or deliberate disregard of the 
rules here, however. v The Local Rule relied upon by 
the District Court, Local Rule 1~27(da), specifically 
provides for restraints on extra-judicial statements of 
counsel to protect the right of fair trial. Indeed, 
Rule 34, itself, does not provide for automatic public 
filing of responses, unlike other rules of discovery. 
Thus, rather than showing a deliberate disregard of 
governing rules, the District Court's entry of the 
protective order concerned enforcement of a Local Rule. 
Consequentiy, the criteria for supervisory mandamus is 
not met. 


Likewise, advisory mandamus is not available in this 


situation. Although advisory mandamus is available “. . .- 
to clarify novel and important questions of law. . oe 
5/ 


[Right to Work, supra, at 12431, this Court cautioned 


4/ Gee Uniteé States v. Di Stefano, 464 F. 2a 845, 
850 (2nd Cir. 1972): 


Will v. United States, 389 U.S. 90, 95, 

[04, 88 S.CEl 2659, 19 L.Ed. 24 305 (1967), 
makes plain that mere error, even gross 
error in a particular case, as distinguished 
from a calculated and repeated disregard 

of governing rules, does not suffice to 
support issuance of the writ. 


5/ Such advice already appears in the portion of 
Dellums v. Powell, supra, quoted above. 


fons ioe aes 


ee Se 


jin Colonial Times that, "Not every issue of first impression 
or every ‘basic, undecided’ problem should be the basis for 
mandamus relief." 509 F. 2d at 525, Rather, advisory 
mandamus is appropriate 


. . . only where the decision will 
serve to clarify a question that 
is likely to confront a number of 
lower court judges in a number of 
Suits before appellate review is 
possible, as, for example, where 
the district judges are in error, 
doubt, or conflict of the meaning 
of a rule of procedure. 


Right to Work, supra, at 1243 {Citations omitted}. There 


is little likelihood that this issue will arise frequently 
before appellate review can be had, however. Consequently, 
this situation is identical to that confronting this Court 
in Right to Woxk: 


No Geliberate avoidance of applica- 
ble rules or holdings is evident such 
as would justify supervisory manda- 
mus--indeed, petitioners conceed that 
this is a novel question. Petitioners 
rely principally on the concept of 
advisory mandamus in yegard to this 
question, arguing that it is novel, 
and that it will detexmine whether the 
discovery-~-and consequent alleged 
First Amendment violations—-goes 
forward in the manner ordered. The 
question is not, however, one likely 
of Significant repetition prior to 
effective review, such as is required 
for advisory mandamus. 


510 F. 2d at 1244 [Emphasis added]. 


Nor are there equitable reasons to support review by 
mandamus. Unlike the situation in Colonial Times, denial 


of the writ will not affect the record before the District 


oe ice 


Court and, in the event of appellate review, before this 
Court. 510 F. 2d at 525. Indeed, petitioners here are 
asking that they ‘be permitted to build a record before 
the press, not before the District Court, which is pre- 
cisely what the local rule seeks to avoid. 

Likewise, this is not a case where the petitioners 
lack any adequate means of appellate review. As this 
Court held in Right to Work: ". . . mandamus is : 
neither necessary nor appropriate in the instant case 
since the order may be challenged through disobedience." 


6/ 
510 F. 24 at 1245, — See also, Ryan v. United States, 


402 U.S. °530, 533 (1971). And “. .°. this principle 
extends even to the assertion of constitutional privilege." 


Ibid., citing United States v. Anderson, 150 U.S.App.D.c. 


336, 462 F. 24 1390 (1972). 


* * * 
The congressional policy against piecemeal appeals 
argues strongly against frequent use of the mandamus 
writ. As this Court stressed in Colonial Times 


. . . if there are to be exemptions to 
the final judgment rule, those exemp- 
tions should be indulged only in clearly 
and narrowly defined areas to maintain 
the wholesome deterrence of the final 

: judgment rule. 


6 This Court went on to distinguish the situation 
in Right to Work from the situation where the person who 
would have to risk contempt was not sufficiently intexested 
in the issue to do so, citing Peximan v. United States, 
247 U.S. 7 (1918) (custodian of property to, be produced 
was a court clerk). . 
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509 F. 2d at 523 [Footnote omitted]. Petitioners have 
given no reason why this principle should be abandoned 
here. In the absence of circumstances which would justify 
the exercise of this Court's traditional, supervisory, or 
advisory mandamus power over the trial court, the Court 
should conclude the writ is not availabie. 

II. THE DISTRICT COURT'S ORDER WAS A REASONABLE EXERCISE 


OF ITS DISCRETION IN IMPLEMENTING LOCAL RULE 1-27 (d} 
AND THE FEDERAL RULES OF CIVIL PROCEDURE. 


Petitioners! counsel's announced intention of 
selectively releasing and commenting on documents pro-~ 
@uced pursuant to Rule 34, F.R.Civ.P., was a patent 
violation of Local Rule 1-27(d) of the Local Rules of the 
District Court for the District of Columbia. That rule 
expressly prohibits an attorney in a civil action from 


. . « participat{ing] in making an 
extra-judicial statement [about 
evidence regarding the occurrence 
involved], other than a quotation 

from or reference to public 

records . . . if there is a reason- 
able likelihood that such dissemination 
will interfere with a fair trial. 7/ 


7/ The District of Columbia Court of Appeals has 
recently amended the Disciplinary Rules of the Code of 
Professional Responsibility, sections 107(G) and (H).~ 
The Court condemned newspaper publications by a 
lawyer ". . . as to pending or anticipated Litigation 
[which] may interfere with a fair trial in the courts 
and otherwise prejudice the due administration of justice.” 
{Pertinent portions are attached.} 


- 15 - 


Phe District Court in entering its Order of February 14, 
1977 simply reduced the prohibitions of the Local Rule to 
a specific order of the District Court. , 

The District Court, of course, has a large measure of 
discretion in applying its Local Rules since those Rules 
are promulgated primarily to promote the efficiency of 


the court. United States v. Simmons, 476 F. 2d 33, 35 


(9th Cir. 1973); Harves v. Club Ecuestre El Commandante, 


535 F, 24 140, 143-44 (ist Cir. 1976). "Noncompliance 
with any Local Rule is a practice to be strongly condemned 
and one which will be penalized if the circumstances 
warrant such action." Wiss v. Weinberger, 415 F. Supp. 
293, 294 n. 4 (B.D. Pa. 1976). 

The appropriateness of the District Court's Order is 
particularly apparent in the context of the entire Lliti- 
gation. The subject matter of petitioners’ claims has 
already generated publicity and discussion. Both the 
Congress and a Presidential Comnission have reviewed mnay 
of the activities referred to by petitioners in their 
complaint. [See Report to the President by the Commission 
on CIA Activities Within the United States (Rockefeller 
Commission Report); Final Report of the Senate Select 
Committee to Study Governmental Operations with Respect 


to Intelligence Activities, S. Rep. No. G4~755, 9Ath Cong. 


~ 1 - 


2a Sess. (1976).] Thus, the Court took cognizance not only 
of the complexity of the issues and the time needed to 
resolve those issues, but also the potential for exacer-— 
bating a highly charged and controversial issue. Accord- 
ingly, the District Court entered a narrowly drawn 
protective order to minimize the prejudicial effect of 
pretrial publicity and to prevent parties from abusing 

the judicial process by seeking discovery for non-litigation 
purposes. 

That this particular Local Rule, Local Rule 1~27(d), 
had been given careful scrutiny, not just by this District 
Court, is of significance. This Local Rule is the result 
of a report on the "Free Press-Fair Trial” issue by a 
committee composed of twelve federal court judges from 
throughout the country. The report was ultimately adopted 
by the Judicial Conference of the United States. &/ Thus, 
Local Rule 1-27(a) has undergone serious study and review 
by jurists who must daily resolve problems of publicity, 


fair trials and the free press. Those jurists conciuded 


8 Supplemental Report of the Committee on the 
Operation of the Jury System on the “Free Press-Fair 
Trial" Issue, chaired by the Honorable Irving R. Kaufman, 
51L F.R.D. 135, 138 (1970), noting: 


. . . Civil litigants, as well as criminal, 

can be prejudiced in their right to a fair 
trial by out-of-court statements. [This 
provision] is based on, but is not identical 
with, paragraph (G) of Disciplinary Rule 7-107 
of the ABA Code of Professional Responsibility. 


Sit a 


that the language contained in Local Rule 1-27(d) was 
ag 


both necessary and proper. 

Petitioners urge that there was no violation of the 
Local Rule because the Gocuments were public records upon 
which they were permitted to comment. This argument is 
miscast in that documents provided to counsel pursuant to 
a Rule 34, F.R.Civ.P., request are not public documents, 
since responses to such requests are made only to coun~ 
sel. The responses are not filed with the court and do 
not become a part of the court or public record until 
such time as a party seeks to introduce them into evidence 
or to rely on them in a pleading. In contrast, the other 
methods of discovering information set forth in the 
Federal Rules, including the taking of depositions under 
Rule 30, F.R.Civ.P., responding to interrogatories under 
Rule 33, F.R.Civ.P., and filing responses to requests for 
admissions under Rule 36, F.R.Civ.P., provide that such 
responsive material be filed with the Court and thus made 
a part of the public record, 

bifferent treatment is accorded to discovered material 
under Rule 34 for a variety of reasons. In each of the 
other instances which require response to discovery 
requests (Rules 30, 33 and 36), the responses are pre- 
pared in an adversarial setting. No party is forced to 


respond without aid of counsel in framing suitable 


9/ Although the United States Court of Appeals for 
The Seventh Circuit has reached a contrary conclusion in 
Chicago Council of Lawyers v. Bauer; 522 F. 2d 242, (7th 
Cir. 1975), cert. denied, 427 U.S. 912 (1976), respondents 
submit that this Court, faced with different facts, need 
not reach or adopt the Seventh Circuit's conclusion. 
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responses. 22/ However, in responding to a Rule 34 request, 
which is customarily very broad, i a party has no oppor- 
tunity to comment on or offer an explanation about any 
document, or its contents. Additionally, the party 
inspecting the proffered documents may pick and choose 

for copying and use only those documents which are helpful 


to his case. He may well not be interested in exculpatory 


documents, knowing that his opponent will, at time of 


trial, have ample opportunity to bring such documents to 


the Court or jury's attention. hus, initial produgtion 


under Rule. 34 lacks the adversarial safeguards which 
attend Rules 30, 33 and 36. In addition, public filing 
of every document made available for inspection and copy- 
ing would place an unmanageable physical burden on the 
court, its personnel and its storage facilities. It is 


for these reasons that responses to Rule 34 requests are 


10/ In fact, one must obtain a special order of 
court under Rule 30, F.R.Civ.P.,to preclude the public 
filing of a deposition. International Products 
Corporation v. Koons, 325 F. 2d 403 (2nd Cir. 1963). 


11/ Rule 34 permits inspection and copying of any 
documents which are relevant to the subject matter of 
the litigation or which appear reasonably calculated to 
lead to the discovery of admissible evidence. 


~ i9- 


12/ 


not automatically made a part of the public record. 
This Court has recently recognized the intention of 

the Federal Rules to guard against potential harm to a 
litigant by premature public disclosure of documents 
which are produced to counsel in response to a discovery 
request, saying: 

Disclosure because of the potential 

needs of litigation need not be made 

to the public, and indeed in a case 

of this kind should be restricted to 

counsel, unless and until the docu- 


ments are made part of the public 
| trial record. 


Dellums v. Powell, supra, [Slip op. at 14] [Citation 


omitted} [Emphasis added]. In Dellums, the Court con- 
cluded that Former President Nixon, whose taped 
presidential conversations were sought pursuant to a 
subpoena, would be entitled to a protective order. The 
Court further stated that Mr. Nixon would have an oppor- 
tunity, prior to any public disclosure by those receiving 
material, ". . . to litigate the issue of need for public 


@isclosure. . . ." Ibid. Here, similarly, the petitioners 


12/ And, of course, documents produced pursuant to 
Rule 34 need only be produced for inspection and copying. 
Copies of all documents need not be physically given to 
an opposing party pursuant to’a Rule 34 request. “If 
the request [for production] is granted, the inspection 
will take place without any involvement of the Court.” 
8 Wright & Miller, Federal Practice and Procedure § 2207. 
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have demonstrated no need for public statement or dis- 


closures, nor have they been denied an opportunity to 
litigate an asserted need. Thus, not only did the 
petitioners fail to establish that the discovered docu- 
ments were a part of the public record 2/ upon which they 
could comment, but they failed, in the District Court, 

to establish the requisite necessity for public disclosure, 
as required in Dellums, supra. 

Assuming, arguendo, that petitioners could establish 
that these documents were part of the public record, their 
actions still exceeded the bounds of Local Rule 1~-27({d), 
for the Rule permits only a “quotation from" or “reference 
to" public records. Petitioners' proposed press conference 
and press release clearly demonstrate that much more was 
contemplated. It is noted that there is considerable 
difficulty in identifying whether the interests herein 
are those of the petitioners or their counsel. For 
example, the proposed press release and comment were to 
be made by counsel, rather than the petitioners. It is 


respondents’ position that the Local Rule, aithough 


i13/ Petitioners argue that these documents are 
public records because they are Central Intelligence 
Agency documents which could be obtained under the 
. Freedom of Information Act. Simply because the documents 
may be obtained via another methed does not make them 
public records, 


* «@ 


applicable specifically to counsel, cannot be subverted by 
using a party as a spokesman for those things which counsel 
is prohibited from voicing. First, only selected 
documents were to be released by petitioners. The selec- 
tively, in itself, exercised by petitioners is prejudicial, 
since petitioners have intentionally chosen only documents 
which they believe support their allegations. The remain~ 
ing fifty~two documents of the first installment, which 
Tay be evuipatory or explanatory of the respondents’ 
actions, were retained by petitioners, and they elected 
not to comment on them. Such selective presentation of 
evidence cannot be construed as a “quotation from" or 


L4/ 
"reference to” public records. 


14/ Additionally, respondents may believe that those 
remaining documents refute petitioners'- conclusions. 
But, for the respondents to hold a “counter” press 
conference to assert their opinions would quickly lead to 
a degeneration of the litigation inte a battle of press 
statements. Such a battle in no way advances the orderly 
disposition of the lawsuit. 


As the United States Court of Appeals for the First 
Circuit has recently stated, the proper function of an 
attorney is 


» « ». to present his case in the court- 
room, not to make extrajudicial statements 
interpreting or explaining the evidence, 
anticipating his own or his adversary's 
strategy, or attempting to build a favor- 
able climate of opinion. 


United States v. Coast_of Maine Lobster Co., 538 F. 2d 899, 
901-02 (ist Cir. 1976). 
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Second, the proposed press release is not merely a 
quotation or reference to public records. Instead, it is 
a series of arbitrary and highly colored inferences and 
characterizations. In many instances, petitioners’ pro- 
posed commentary goes to the ultimate facts and conclusions 
to be resolved by the District Court. Such selective 
presentation of evidence and commentary thereon are not 
permitted by Local Rule 1-27 (4d). 

Faced with a blatant disregard for the Local Rule, 
the District Court upon respondents’ motion for a pro- 
tective order, found that the entry. of such an order was 
indeed justified. Although petitioners assert that the 
requirements of Rule 26(c); F.LR.Civ.Pey specifically the 
showing of good cause, were not met by respondents, the 
facts and the record indicate otherwise. As conceded by 
petitioners, subsections (5) and (6) of Rule 26(c) are 
available to shield a producing party from prejudicial | 
publicity. [Pet. at 24]. Petitioners' proposed press 
release and comment clearly provided "good cause" for the 
entry of an order to restrict prejudicial publicity. That 
the release and comment would be prejudicial to defendants! 
right to a fair trial is similarly apparent from the face 
of the petitioners’ proposed release and comment. The 
petitioners' announced course of action was specifically 


designed to generate a hostile atmosphere in a forum 
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{the press) within which the respondents could neither 
respond nor defend themselves. 2e/ 

Moreover, petitioners overlook the fact that indivi- 
duals are personally sued for recovery of money damages. 
Documents which have been produced contain, where they 
appear, the names of such individuals. .To permit 
selective and colored commentary on the roles and actions 
of these individuals is tantamount to trying the issue 
of liability not at the time of trial before the District 
Court, but in the media, prior to presentation of all 
evidence. The individuais named as defendants, many of 
whom have not even been properly served with process, 
may have additional and independent reasons for non~ 
disclosure of documents. Indeed, for a variety of reasons, 
the documents released in discovery may not be admissible 


at trial. As recognized by the District Court, the 


15/ Petitioners {and their counsel) also made their 
proposed course of litigation very clear in their 
Opposition to the Protective Order, filed in the District 
Court in which they stated 


. » . counsel and their associates 

. « « Should be free to set these 
documents in context with information 
disclosed in other forums and to express 
their views on the significance of the 
documents. 


[Plaintiffs' Opp. at 15] [Emphasis added]. 


defendants should not be deprived of the right to timely 
present their objections to ensure their right to a fair 
trial. 

Although petitioners are quick to point out that 
there has been no jury demand and thus, they claim, there 
is less likelihood of prejudicing potential jurors, 
prejudicial public disclosure can have a similar detri-~ 
mental effect on the court in a bench trial. As the 


Seventh Circuit stated in Chicago Council of Lawyers 


v. Bauer, supra, at 256-57, “Judges are human” and 
prejudicial material should be kept from coming to the 
attention of a judge in a bench trial for the same 
reasons it should be kept from a jury. 

In sum, the District Court entered an order which 
was entirely proper and within its discretion to enforce 
the Local Rule, to maintain control over its own calendar 
of cases, ante ensure that the defendants receive a 


fair trial. ~ As the Sixth Circuit has noted in an 


analagous case, the entry of such a non-disclosure ruling 


16/ Former Chief Judge Jones of this District, in 
a similar situation, entered a protective order directing. 
counsel not to publicly disclose material submitted to 
them under a request for documents ". . . unless and until 
such material is publicly filed with the Court...” 
Mader v. Butz (D.D.C. Civil No. 148-72, December 21, 
1973). (A copy is attached hereto). 
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may be necessary to achieve such ends for: 


Every trial judge is charged with 

the primary responsibility of 

ensuring that the judicial 

proceedings over which he presides 

are carried ovt with decorum and 

dispatch and thus has a very broad 

discretion in ordering the day to 

day activities of his court. ; 

L7/ 

C.B.S. v. Young, 522 F. 2d 234, 241 (6th Cir. 1975). 
Here, as in the Sixth Circuit, a trial judge may take 
appropriate steps to ensure the integrity and dignity of 
proceedings in his or her court, The protective order 
which petitioners attack was a reasonable method of 


discharging the trial court's responsibility. 
IYI, NEITHER LOCAL RULE 1-27(a) NOR THE DISTRICT 


COURT'S APPLICATION .OF IT IS VIOLATIVE OF 
THE FIRST AMENDMENT. 


Petitioners seek to endow the issue before this 
Court with constitutional dimensions, claiming that the 
District Court's application of the Local Rule is 


18/ 
violative of the First Amendment. ~  —- However, those 


17/ Contrary to petitioners’ characterizations of 
C.B.S. v. Young, supra, the Court did not condemn the use 
of non-disclosure orders in appropriate circumstances, 
but rather found the particular language in the non- 
disclosure order before it to be overbroad and thus 


unacceptable, 


18/ It is unclear whether petitioners also attack 
the constitutionality of the Local Rule, for while they 
xely heavily on Chicago Council of Lawyers, supra, they 
stop short of arguing unconstitutionality of the Local 
Rule here. [Pet. at 21 n.3.] 
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constitutional overtones arise only from petitioners’ 
desire to invest this Court with jurisdiction over and 
interest in resolution of this issue. 

Succintly stated, petitioners’ contention is that 
they have been precluded by the non-disclosure order ". . . 
‘from revealing to the public important new information about 
CIA surveillance programs .. ." [Pet. at 9.] 
Petitioners label this prohibition as a "prior restraint" 


which they claim to be a violation of their First 
i9/ 
Amendment rights. ~_ 


When faced with a similar contention, the District 
Court for the District of Columbia, in an opinion affirmed 
by this Court, stated 


Plaintiffs raise an argument that 
because they seek files .. . which 
will contribute to the public know- 
ledge and information they are 
somehcw clothed with First Amendment 
interests in this case. This Court 
firmly rejects the effort to imply 

a Constitutional right to disclosure 
of Government files. . . . The First 
Amendment cannot be said to impose 
an affirmative duty on the part of 
the Government to assist in [that] 
research or to disclose Government 
files. e . 


19/ Petitioners conceded in pleadings before the 
District Court that Local Rule 1~27(d) did not constitute 
a prior restraint. [Plaintiffs' Opposition to Motion 
for Protective Order at 13.] 
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Wolfe v. Froehike, 358 F. Supp. 1318, 1321 (D.D.c. 1973), 
aff'd, U.S.App.D-C._, 510 F. 2d 654 (1974) 
[Emphasis in original]. Similarly petitioners’ asserted 
"right" to disclose documents obtained in litigation does 
not rise to the level of a Constitutional guarantee, nor 
does the “right” to public disclosure serve any conceivable 
need for a full adjudication of petitioners’ claims. 20/ In 
fact, petitioners have continued to inspect and copy docu- 
ments just as they did before the protective order was entered. 
Petitioners’ asserted demand to disclose and comment 

upon documents does, however, interfere with respondents' 
right to a fair trial. It is a fundamental tenet of our 
system of justice that 

- . - the conclusions to be reached 

in a case will be induced only by 

evidence and argument in open 

court, and not by any outside 

influence, whether of private 


talk or public print. 


Patterson v. Colorado, 205 U.S. 454, 462 (1907). Moreover, 


Chicago Council of Lawyers v. Bauer, supra, a case upon 


which petitioners rely heavily, specifically rejects the 
contention that nondisclosure orders constitute a prior 


xestraint forbidden by the First Amendment. 


20/ Petitioners have not filed this lawsuit under any 
"private attorney general theory" to assist the public. 
Rather, relief is sought only on behalf of a narrow group of 
persons and organizations claiming to have suffered personal 
injury. 


~ 28 — 


21/ 
td. at 247-9. ~~ Thus, petitioners' efforts to portray 
the District Court's order as a violation of their First 
Amendment rights is without legal foundation. 


Even assuming that petitioners have some protectable 


First Amendment xcight, the Local Rule and the District 


Court's application of it do not contravene any constitu- 
tional guarantee. Petitioners again in this regard rely 


on Chicago Council of Lawyexs, supra, which heid a similar 


local rule unconstitutional because it was overbroad, for 
the proposition that this District Court's Local Rule is 
unconstitutional. Petitioners' argument ignores the fact 
that the Seventh Circuit was asked in the Chicago Council 
case for a general, non-specific review of the Local Rules 
of the District Court of the Northern District of Lilinois 
pertaining to pretrial publicity in both civil and criminal 
cases. Such a general review by the court caused 
Judge Wyzanski to observe that 

. . . the nature of this proceeding 

yaises questions whether as a matter 

of discretion it is consistent with 


the prudent exercise of discretionary 
judicial power . . . for this Court 


21 Particularly instructive on this issue is the 
District Court's opinion in the Chicago Council of Lawyers 
case (Chicago Council of Lawyers v. Bauer, 371 F. Supp- 

689 (N.D. fil. 1974)), which was apparently adopted by the 
Court of Appeals. Counsel for petitioners orally advised 
undersigned counsel they will also rely on Reliance insur. 
Co. v. Barron's, 45 U.S.U.W. 2454 (S.D.N.¥., Mar. 16, L977), 
where the district court denied a protective order to prevent 
the defendants, a magazine and writer, from disclosing 
in a libel action information received pursuant to a Rule 34 
request. The court ruled that the plaintiff had not estab- 
Lishe@ a need for the protective order, focusing in part 
on the fact that the defendants were an intrinsic part of 
(Pootnote continued on following page) 
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to pass judgment upon imaginary 
cases sometimes scorned as “a 
parade of horribles." 


Chicago Council of Lawyers, supra, 522 F, 2d at 259 


(Wyzanski, d., concurcing) [Emphasis in the original]. 
This Court, however, is presented with a specific 

breach by petitioners of the Local Rule that is likely 
to deprive the respondents of a fair trial. Under these 
circumstances, this Court can assess the impact of an 
extra-judicial statement. 

The Court of Appeals for the Seventh Circuit's 
primary criticism of the district court's local ruies lay 
with the standard enunciated in those rules which the 
circuit court found to be overbroad. That standard was, 
as it is in the District of Columbia District Court's 
Local Rule 1-27, that lawyers' comments about pending 
litigation must be proscribed if ". . . there is a reason 
abie iikelihood that such dissemination will interfere 
with a fair trial or otherwise prejudice the due adminis~ 


tration of justice." Chicago Council of Lawyers, supra, 


at 249, The Seventh Circuit, however, concluded that a 
"narrower and more restrictive standard" should apply. 

"Only those comments that pose a ‘serious and imminent 
threat’ of interference with the faix administration 


of justice can be constitutionally proscribed." 


(Footnote continued from previous page) 

the press and on the court's inability to enforce the requested 
protective order. But see Int'l. Products Corp. v. Koons, 

325 F. 24 403 (2nd Gir." 1963). Here, the need for an order 
has been demonstrated. That need is the fundamental xight to 

a fair trial as contrasted with the asserted need in Reliance 
Insurance v. Barron's to protect business secrets. 
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22/ 
Ibid. ~ This is the standard which petitioners urge in 


the matter at bar, yet the "reasonable likelihood" stand- 
ard is one whose language is taken verbatim from the 
guidance enunciated by the Supreme Court in its seminal 
opinion on prejudicial pretrial publicity, Sheppard v. 
Maxwell, 384 U.S. 333, 362-63 (1966), reaffirmed last 


term in Nebraska Press Association v. Stuart, 427 U.S. 5393 


(1976). In light of those two decisions, the "reasonable 
likelihood" standard is, in the Supreme Court's view, 


sufficiently narrow. See also United States v. tijerina, 


Al2 F. 2d 661, 666 (10th Cir. 1969), cert. denied, 396 U.S. 
990 (1969) and In Re Sawyer, 260 F. 24 189 (9th Cir. 1958), 
rev'd on other grounds, 360 U.S. 622 (1959) which held 
that the proper standard in forbidding extra~judicial 
statements was the “reasonable likelihood" standard. The 
standard embodied in Local Rule 1-27 is thus constitu- 
tionally acceptable. 

Petitioners’ final argument is that even if the 
Local Rule passes constitutional muster, the District 
Court's order applying it does not, again because of some 
constitutional infirmity. Assuming arguendo that the 


respondents must overcome a heavy presumption against the 


22/ The Seventh Circuit Court thus reiterated a 
standard which it had previously enunciated in Chase v. 


Robsen, 435 F, 2d 1059, 1061-1062 (7th Cir. 1970). 


entry of a non-disclosure order, that burden has been met. 
First, petitioners have not demonstrated that the prose- 
cution of their claims is any way injured by the order; 


and certainly they have not established that any such 


alleged injury outweighs the respondents' right to a 
fair trial (See pp. 17-18 supra.) Second, the District 
Court drew its order, in the given circumstances, in the 
narrowest manner possible. 

The potential necessity for an order restricting 
comment was even recognized by the ‘court in Chicago 


Council of Lawyers, supra, at 259--as long as the order 


was narrowly drawn. Accord C.B.S. v. Young, supra; 


Reliance Insurance Co. v. Barron's, 45 U.S-L.W. 2454 


{(S.D. N.Y. April 5, 1977). Here, the District Court's 
Order of non-disclosure was limited only to documents 

which are not a part of the public record. Petitioners 

are free to quote from or refer to all other pleadings 

and discovery materials. The coverage of the Order extends 
only to the parties and their counsel. It does not extend 


to "Court personnel, relatives and friends", C.B.S. v. 


Young, supra, nor does it extend to the media. It is 
apparent that the public's right to know, about which 
petitioners are concerned, is not substantially impaired. 


See Red Lion Broadcasting Co. v. F.C.C., 395 U.S. 367 


(1969). The media as well as private citizens’ remain 
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unrestrained in their ability to comment on pending 
proceedings. 

Finally, the duration of the Order is not excessive. 
It expires of course at the conclusion of the litiga- 
tion. 23/ Petitioners state that this case will be in 
Litigation for many months and that any-delay in their 
ability to comment is violative of their rights. However, 
the longer the case is in litigation, the more extra- 
judicial comments and disclosures can be made and the 
greater the likelihood of prejudice to the respondents: 
it will be months before respondents can present their 
defense to a court of law. Under these circumstances 
non-disclosure during pendency of the litigation is 


reasonable. 


23/ The District Court's Order does not preclude its 
modification before conclusion of the litigation. 


CONCLUSION 
For the foregoing reasons, this Court should deny 
petitioners’ Petition for a Writ of' Mandamus and/or 


Prohibition. 
Respectfully submitted, 


eee 2 Bheuh, 


A 
BARBARA ALLEN BABCOCK : 
Assistant Attorney General 
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April 1, 1972 


DISTRICT OF COLUMBIA COURT OF APPEALS 


DR 2-105(A}(D is amended to read as follow 


“€1) A lawyeradmitted to practice before the United States Patent Office may use the designation 
‘Patents,’ ‘Patent Attorney,” or ‘Patent Lawyer, * or any combination of those terms, on his 
letterhead and office sign. A lawyer engaged in the trademark practice may use the designa- 
tion ‘Trademarks,’ “Trademark Attorney,’ or ‘Trademark Lawyer,’ or any combination of 
those terms, on his letterhead and office sign, and a lavyer engaged in the admiralty practice 
may use the designation ‘Admiralty,’ ‘Proctor in Admiralty,” or ‘Admiralty Lawyer,’ or 
any combination of those terms, on his letterhead and office sign.” 


DR 2-108(B) is amended to read as follows: 


“In connection with the setdement of a controversy or suit, a lawyer shall not enter into an agree- 
ment that restricts his right to practice law.”” 


. DR 7-102(B8)()} is amended to read as follows: 


“(B) A lawyer who receives information clearly establishing that: 
(4) His client has, in the course-of the representation, perpetrated a fraud upon a person or 
tribunal shali promptly call upon his client to rectify the same.”” 


. DR 7-107(G) and (H) are deleted and in lieu thereof Canon 20 of the Canons of Professional 


Ethics is retained. Canon 20 reads as follows: 
“20. Newspaper Discussion of Pending Litigation. 


Newspaper publications by a lawyer as to pending ox anticipated litigation may interfere 
with a fair trial in the Courts and otherwise prejudice the due administration of justice. 
Generally they are to be condemned, If the extreme circumstances of a particular case j 
tify statement to the public, it is unprofessional to make it anonymously. An ex parte 
reference to the facts should not go beyond quotation from the records and papers on file 
in the court; but even in extreme cases it is better to avoid any ex parte statement,”” 


There is added to the DEFINITIONS section a new subsection: 


“7, ‘A bar association representative of the general bar* includes a bar association of specialists 
as referred to in DR 2-105(A)(1) or (4)."” 


; 
f 
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23 AMERICAN BAR ASSOCIATION ' 
he has no counsel, ef the existence of evideute arrest until the commencement of the tin) or £ 
known fo the prosceuter or other government Lav position without tris!, make or participate in make H 
Ser, that fends (@ negate the guilt of Ge accused, img an eateajudicial ‘statement that a reasonable H 
mitigate die degeee of the offense, or reduce the Detson would expect fo be diceminated by means H 
punistime of public constumication aud that relates (o: 
DR TIO Comme One of Adverse Te @) ‘Lhe “character, reputifion, oF prior esiatnat 
ferent?* + record fincluaiy acrests, indictments, or ether 


(A) Dariug the course of his cepresertation of 2 client 
a Lawyer shait 
@) Corman .. rnuther to conrauuicate 
oa the subject af the representation with 2 
party he kuows fo be reprocented by a lawyer 
in that matter unless hte lias the prinr concent of 
ec representing sach other party or ia 
authorized by hus to do so. ° 
@) Gine advice to a person wiio is not represented 
by a tawser, other thin the adsice to secure 
coursel,™ if the inferests of such person ate or 
HUve A reasuntble possibility af being in cone 
flict with the inlerests of hig client™ * 
DR 7-108 Threatening Criminal Prosecution, 
(A} A Jawyer shall uof present, participate in presentiny 
or threaten to present eriminat charges solely t© 
obtain sm advantage in a civil matter. 


DR 7-106 Triat Conduct. 

(A) A lauyer shail not disregard or advise his client to 
disrezendl a standing role of 2 tribunal or 9 ruling 
of « ‘ikuual made in the course of a proceeding, 
bat he may take appropriate steps in good faith (0 
fest the validity of such rule or ruling. 

B) In presenting 2 matter to a teibunal, a lawyer shall 
discloses? 

G) Legat authority in the contralting jorisdiction 
Known fo Isius to be directiy adverse to the po- 

Hon of Iris client and wliich is not disclosed 

by apposing counsel. 

(2) Unless prisiteged or irrelevant, the identities of 
the clieits he represents ang of the persons who 
employed hin? 

{€) In appearing in hig professional capacity before 2 
Srihunal, a kawyer shall net: 

G) State or allode (6 any matter dhat he has no 
reasonable basis fo believe is relevant (0 the 
case or that will not be supported by admissible 
evidence. 

@) Ask any question that he fins no reasonable 
basis to believe is revelant to the case and that 
is intended to degrade a witness or other per- 
son. 

@ Assert his personal knowledge of the fuets in 
issue, except when festifving as a witness, 

@ Assert his personal opinion as to the justness 
of a case, as to the credibitity of a witness, as 
fo the culpability of a civil litigant, or as to 
the guilt of innocence of an accused:? hut he 
may argtte, ow his analysis of the evidence, for 
any position or conclusion with respect t0 fhe 
niatters stated herein. 

©) Fait t comply with known local customs of 
courtesy or pritetice of the bar or a particular 
icbuoal withant giving to opposing counsel 

intent not to comply 

ified or discourteous coudact 
which i¢ degrading to a tribunal, 

7) Intentionally or habitually violate any estab- 
lished rate of procedure or of evidence, 

DR 7-107 Teiat Pablicity.s 

{A} A lawyer participating in or associated with the in- 

fion of a criminal matter chal not make or 
participate in making an extrajudicial statement 
that a reasonable person would expect (a be dis- 
seminated by means of public conmuuication aud 
that does more than slate without daborationt 

Q) Information contained in 2 public record. 

2) That the insestigation is im pri 

@) The geneeal scope of the investization inching 
a descripition of the offense and, if peratitied by 
jaw, the identity of the victha. 

GA xequest for assisGnce in apprehending a sus 
pect or assistance in other matiers aud the in- 
formation necessary Uercto, 

3) A warning fo the public of any dangers. 

®) A lanser or huw firm associated with the prosecu= 
tion o defense of 2 ccfntinal inatter shall not, from 
the thne of the Bling o€ x camplaial, information, or 
Indictment, the issuance of an arrest warrant, or 


* See amendments p. 2 


ghutges of crite} af the acqued, } 
"he sbilisy of a plea cf guilty f9 the offense by 
i 
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@ 
churned ur to a lesser oense. 
(3) The eaistence ar couients of any confession, ad- FE 
nibsion, ar statement given by the aecned oF i 
his refusal or failure 10 male a statement, : 
@) Phe performance of results of any examinations i 
or fests or the refusal or failure of the accused { 
fo submit to examinations or fects. i 
G) The identity, testimony, or ercdibilily of a prose } 

Dective witness, 

(6) Any opinion as fo the guilt or innocence of the i" 
acensed, the evidence, or the merits of the case. H 
(€) DR 7-107 (By does not prectude a lawyer during 1 
stich period from announciug: j 
| 
4 
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@) A request for ascistance in obtaining evidence, 

() The identity of the vietim of the crime. 

(3) The fact, tine, and place ef arrest, resistance, 
pursuit, and use of weapoas. 

© The identity of investigating and arresting of- 
ficers or agencies and the length of the investi- 

- pation. 

(2) Ai the time of seizure, a description of the ph: 
ical exidence seized,’ other than a confession, 
admission, oF statement. 

@) The nature, substance, or fext of the charge, 

©} Quotatioas Crom or references to public records 
of die court in the case. 

QO) ‘The scheJulin or resalt of any step in the jue 
dicisd praveedings, ** ” 

@X) That the accused denies the charges made 
against hin, . 

@) During the selection of a jury or the (vial of a ertin- 
fant matter, a lawyer or faw firm associated with 
the prosecution or defense of a etimina! matter still 
not make or participate in making an extea-judicial 
statement that a reasonable person would expect 
fo be disseminated by means of public communi- 
cation aud that relates to the frial, parties, ox issues 
in the triat or other matfers that are reasonably 
likely {0 interfere with a fair teil, except that he 
May quote from or refer without comment (0 pub- 
lic records af the court in the case, 

{E) After the completion of a trial or disposition with- 
out irial of a criminal matter and prior fe the im- 
position of sentence, a Jawyer or Inv finn associated 
with the prosecution or defense shall not make or 
participate in making an extrajedicial statement 
Utat a reasonabie perser would expect to he di 
saninated hy public communication and that is 
reasonably likely fo affect the imposition of sen- 
tonee, 

GF) The foregoing provisions of DR 7-107 also apply to 
professional disciplinary proceedings and juvenile 
disciplinaty proceedings when pertinent and con- 
sistent with oflier Jaw applicable to such procecd- 
ings, 


oweenceseaboen 


4G) 


(D Evidence regarding the occurrence of trausne- 
tion 

£2) The character, credibitity, ar criminal revord of 
A party, witness, or ptowpective witness. 

@) ‘the performance or results of any examinations 
or fests or te refusal or failure of « party to 
subsnit to such, 

(4) His opinion a5 te the merits of the ctahns ar de- 
fenses of a party, except as required by hoy or 
administrative role, 


45) Any other matier reasonably likely fo interfere 
with a fair trial of the action. 


net snake or purl Ate-in making a statement, 

other than a quotation froza or refersuce to publi 

> records, that a reasonable person would expect to 
be disseminated hry means of public ccamanuicatin, 

HE it is made outside dhe olticial coui-c of the pro- 

ceeding and retains fo; ib 

() Evidence reparding the oceurrents ox transac 
fion invited. 

(2) The character, credibility, or criminal record of 
a pacly, wilness, or prospective witness. 

3) Physical evidence or the performance or results 
of any examinations or tests or the refusal or 
failure of a party te submit to such. 

() His opinion as fo the merits of the claims, de- 
fonses, or positions of an interested persou. 

©) Auy other matter reasonably fikely to interfere 
with a fair hearing. 

(© The foresing provisions of DR 7-107 do unt prow 
elude 2 lawyer from replying to charges of miscon- 
duct publicly made against him or from participa. 
ing in the proceedings of tepislative, administrative, 
or other insestizative bodies. 

3) A Tawyer shall exercie reasonable care to prevent 
his eteployees and associates from taking an oxtea- 
Judicial ststenzent drat he would be prohibited from 
making under DR 7-107. 

DR 7-408 Communication with or Investigation of 

Tarors, 

(A) Before the tint of a case a Iawyer conuected there- 
with shail not conimunicate with or cavse another 
to commumicats with anyone he knows to be a 
member of the venire fram which the jury will be 
sclected for the triat of the case. 

@) During the trial of a case: 

@) A lawyer connected therewith shall not com: 
municate with or cause another to conmmmnicate 
with any meraher of the i 

@) A lawyer who is nat connected therewith shall 
not communicate with or cause another to com-. 
municafe with a juror concerning fhe case. 

(C) YR 7-408 (A) and (B) do not prohibit a lawyer 
from communicating with veniremen or jurors in 
the course of oificial proceedings, 

@) Aiter dischavne nf the jury from farther considera- 
tion of a case with which the lawyer was connected, 
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the lawyer shall not ask questions of or mi 
nents (o a ntember of Cat jury that ace calculated 
Taerely to Waray or embarrass the juror or (0 ine 
fuenee his actions in futtsse jury service? 

©) A tanyer shall not conduct or cass, by finan 
seyport or otherwise, anviher to conduct u vexa- 
tious or bacsesing investigation af either a venire- 
Tran er a juro 

GF) All restrictions imposed by DR 7-108 upon a iauger 
also upply to comnuumications with or Investigations 
of members of a faniily of a venireman or a juror. 

{G) A lawyer shall reveal promptly to the court ime 
proper conduct by a yenirenian or a juror, of by an- 
other toward a venlreman or 9 juror or a member 
of his family, of which the lawyer has knowledge. 

DR 7-109 Contact with Witnesses. 

(A) A Jawyer shall not suppress any evidence that he or 
his client has a Tegal obligation to reveal or pro- 
duce 

(B) A lawyer shalt rot advise or cavse a person to se 
crefe himself or to leave the jurisdiction of a tei 
Dunal for the porpow of making him. wuavailable 
as a Witness therein, 

{C) A, lawyer sta!l not pay, offer fo pay, or acquiesce in 
the payment of compensation fo a wituess contin 
gent upon the content of his testimony or the outs 
come of the ease. Buta lnwyer may advance, guar 
antee, or acquiesce in the payment of: 

{4) Expenses reasonably incurred by a witness in 
attending or testifying. 

{® Reasonable compensation to a witness for his 
Joss of time in attending or testifying. 

@) A reasonable fee for the professional secvices 

of an expert witness, 

DR TO Contact with Officials. 

{A) A lawyer shall not give or lend any thing of value 
fo a judge, official, or cmployce of a tribal. 

{B) In an adversazy proceeding, a lawyer shalt not com- 
Tannicate, or case another to communicate, zs to 
the merit of the cause, with a judge or an officlil 
hefore whom the rrocesding is pontine, except: 
{} In the course of official proceedings in the cause, 
@) In writing if he promptly delivers x copy of the 

writing £6 opposing counsel or fo the adverse 
party if he is not represented by 2 lawyer. 

@) Orally upon adequaic notice fo opposing coun- 
sel ar {0 the adverse party If he is not repre- 
sented by a lawyer. 

(4) As otherwise authorized by taw!? 


ke con 


NOTES 


1. “The right to be heard would be, in many cases, of 
litte avail SF it did not comprehend the right to be heard 
by coinsel, Even the intelligent and educated layman has 
stall and sometimes no skill in the science of law.” Powell 
¥, Alabama, 287 U.S. 45, 65-69, 77 L, Ed, 158, 370, 53 S, Ct, 


55, 64 (1992). 
2. Cf. ABA Canon 4, 
“At times... [the tax lawyer} will be wise to discard 


some arguments ‘and he should exereite discretion to em- 
phasize the arguments which in his judgment are most likely 
fo be persuasive. But this process involves legal judament 
father Ihan moral attitedes. The tax lawyer shovid put 
ashle privale disagreements with Congressional and Treasury 
Policies. His own notions of policy, and his personal viex 
‘of what the law should be, are irrelevant. The Job cn 
trusted to bim by his client’ is to use all his learning and 
ability to protect his client's rights, not to help in the 
Process of promoting a beiter tax system. The tax lawyer 
heed not acceot his client’s economic and social opinions, 
but the client is paying for technical altention and undivided, 
concentration upon his afiairs, He is caually entitled to 
Performunce unfettered by his attorney's economic and 
sosiat predilections.” Paul, The Lawver as a Tax Adviser, 
25 Rocky Mr, L. Rev, 412, 418 (1953). 
3, See ABA Canons 4S and 4 
ABA Canon 3, although only speaking of one accused 
of crime, imposes’ 2 similar obligation on the Inwyec: “ET Pic 
lawyer 38 bound, by ait fai sad honorable means, (0 pre- 
seat every defente that the In Of the Jand permits, to (he 
end that no person tay be deprived of Hife or liberly, but 
by due process of faw.” 
ARV persuasion or pressure on the advocate which deters 
him fem planuing and carrying owt the litigation on the 
is of “wiat, within the framework of ihe Taw, is best 
for my clients interest?” interferes with the obligation (© 
represent the chent folly within the Jay, 
“This chiligation, i is fullest sense, 38 the heart of the 
adversary process," Each altorsey, 35 an advocate, acts for 
a4 Seeks that which in his judement ie best for his client, 
‘hin the bounds authoriatively established, The advocate 


% See amendments n. 2 


docs not decide what is just in this case—he would be 
usurping the function of the judge and jury—he acts for 
and seeks for his client that which he #5 entited to under the 
jaw. He can do no Iss and properly reprevent thy clieat.” 
Thode, The Ethical Standard’ for the Advocate, 39 TCxAs 
L. Rev. £75, 58% (1981). 

“The {Texas public opinion} survey indivates that distrust 
of the lawyer can be traced directly to certain factors, Fore 
most of these 3s a basic misunderstanding of the function 
of the lawyer as an advocate in an adversary system. 

“Lawyers ate accused of taking advantage of ‘isopholes’ 
and “echnicalitics’ t win. Persons who make this charge 
are unaware, or do not understand, that the lawyer is hited 
io win, and’if he does not exercise every legitimate effo 
in his ‘ctient’s behalf, then he is betraying a sacred trust. 
Rochelle & Payne, The Strucele for Public Understanding, 
25, Texas BJ. 209, 159 (5962). 

“The immortance of the attoracy’s undivided allegiance 
and faithful service to one accused of crime, itresrective of 
the attorney's personal opinion us to the guilt of his client, 
lies Jn Canon 5 of the American Bar Asiosiation Canon of 

thics, 

“The difficulty lies, of course, in ascertaining whether 
the attorney Ras been guilty of no error of judament, svcit 
as an election with respect to trial tactics, of has otherwise 
been actuated by his couscienre os belief that iis cl 
should bg ccavicted in any event. Alt too freausotly co, 
are called npun to review actions of deense counsel whick 
are, at the most, erccrs of judgment, not propedy reviows 
able an habeas corns woless the trial is a farce and a 
mockery of instice Which requires the court to infervene. « «5 
Gut when defente counrst, in a traly wherse, procecdine, 
admits that his conscience would not, peainit hin to castors 
certain customary «rial procedures, this extends bavond ths 
ream of judgment and strongly ‘sugzetts an invasion of 
gonstitetianal Tivbis," Jcbos ¥. Smvin 176 F. Sopp, 9F 
952 (ED, Va, 19593, mowifie?, United States ox rel, We 
¥. Bonmilter, 205 F.Supp. 123, 128, a. 5 (ED. Pa_ 1962), 
aid, 325 F, 24 $4 Gad Cin, 1961): cert. denied, 379 US, 
B47, 13 L, Ed, 2d SI, 85 8. Cu. 87 (1964 
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which the lawyer expressly relies, which wontd reast 
be considered Important by the jauye sitting on Hie Cae, 


“The test in every case should ber Is the deci 
\whicth dpposing counsel has overlocked one which the cout 
Should. Charly consider in Reehding: the case? Would a 


consi d fepisen’ 
the kawser ABA Opin 
B89 (1929). 

$0. "The authorities are substantially uniform against any 


privilege as apphed to the fact of retainer or identity of the 
Gent. Tie prvileve is lisned to confidential comm: 
tions, ada retainer is ret 3 confidential conumuateation, 
igh R cannot come Into existence without sonte con 
ation between the attvincy and the—at tat stace 
provpsattve cient” | United States ¥. Pape, Jt F.3d 77S, 
ed (2d Cit, 1944), cert. denied, 323 U.S. 152, 89 L. Ed, 2d 
G03, 6S S.Ct. 86 (1944). 

“ro be sute, there may be circumstances under which the 
jdemtifiedtion o€ 3 client may asount to the prejudicial dis 
closure of @ confidential commotncation, as where tho sub- 
stance of a disclosure hh 
Colton v. United States, 


already been revealed bat not Sts 
306 F, 2d 633, 637 (2d 


poses other than che Jost sete 
jetween the litigants, oF appeal 
‘The rule contining counsel to legi 
based on etiquette, but on justice. 
merely an overstepping of the bounds of propriety, but a 
violation Of a party's rights. The jurors must determine the 
Issues upon the evidence. Counsel's address should belp 
them do this, not tend to Yead them astray.” | Cherry Croke 
Not, Bank v. Fidelity & Cas, Co., 207 App. Div. 787, 190-91, 
202,N.Y. S, 614, 614 (1924), 

82, Cj. ABA Canon 38. 

86068... . eis the duty of an attorney: 


ik{éy' To abstain from all offensive personality, and to ad- 
vanes no fact prejudicial (othe honor or reputation of 2 
party of witness, unless requiced by the justice of the cause 
Bith whick he is cuarged.” Cat. Business ano Pores 
SIONS Coot $6058 (Wert 1962). 

%3. “The record in the case at bar was silent concerning 
the qualities and character of the deceased. It is especially 
improper, in addressing the jury in a murder case, for the 
prosecuting attorney to make reference to his Knowledee of 
the good Qualities of the deceased where there is no evi- 
dence in the record bearing upan his character... A 
Prosecutor should never inject into his argument evidence 
hot introdaced at the trial,” Pople v, Dukes, £2 Til. 2d 334, 
351, $46 N. E, 2d 44, 17-48 (1952). 

88. WA lawyer should not ignore krown customs or pracy 
Geo of the Bar or of a particutac Court, even when the low 


33 


5, without siving timely notice to the opposiex coun- 
ABA Caren 3s 

he provianans uf Sections CA}, (B), (C). 
Dr cipheary RUe insomperate “the Gi 


perm 
in 
$s. 
$ 
anctarde whicn apy! 
Howse of Balers 


ad (D) of 
Sree PIONS 
O lawyers as adopted by the ABA 
S Pub. 19, 1983, upon is recommenda 
2 Pros Advisory Comm 

“tosnym Standards for 


2 Adminstration 
Ch. ABA C3 
saves ON Fame Ler 
INe Te Tate Teint ano P 35 (186). 
“from ths cases coraing here 
4 naws comment on pending 
Frcteetinsly provelent. Dag prove 
cused recede 2 ial by of 
Jafluences. Given the pervasiver.5 
tions 2 why of effacing prejudicial pwbticity 
the minds of the Jurors, thy (ial cous must strong 
measures to ensure that the bataace is cever seiahed axainet 
the accused, And oppeliate tribunals have the duty (2 make 
an independeat ovstaation of the circumstances. Of courses 
There 1s nothing that prevcribes the press from reporting 
courtroom. Ba where there is 
at propia news prior to trial 
fai, the judae should continue the case 
Voli} the threat abstes, of innster 1 lo anther county ROL 
So pemeated wih publicity... Tae sours Bust the st 
Stops by Tole ated regulation that will prover vneie processes 
from prejediciat ovlside imerferences. Nestaer pro.ceutors, 
counsel for defense, the accused, withsoses, court stall Hot 
enforcement eimcecs coming under the jurisdiction of sie 
court should Le permitted to feastrate its function. Cot 
ighoration between counsel and the precs a5 1 information 
Allecting the fairness of a criminal triul 15 not only subject 
Yo reattiation, Out is highly censuradle and worthy of 
Splinncy measures.” Sheppard v. Maxwell, 388 U.S. 333, 
362-63, 16 L. Ed. 24 600, 620, 86 S. Ct, 1507, 1522 (1966). 
‘86. See ABA Caron 2 
87, “fle womld be unethical for a kewyer to harasz, entics 
induce OF exert influence on a juror to obtain his testimony. 
ABA Opinion 319 (968). 
88. Sco ABA CANON $. 
89. Ch, ABA Canon 5. 
ile 1... member of the State Bar shall not advise 
a person, whote testimony could cstablish of tend to estab 
fish @ materia! fact, to avoid service of process, oF secrets 
himself, of otherwise to make his lestimeay unaveilshig ” 
Cate Business awn PROPESSIONS Cone 66076 (West 1965). 
90. See Ia re OK cefa, 49 Moat, 169, 642 P, 638 (1914). 
91. Ch ABA Canon 3. 
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fodicial officer. 
ters" Cat, BUsINESs AND PROFZSSIO: 
1983; 


CANON 8 


A Lawyer Should Assist in 
Improving the Legal System 


‘ ETHICAL CONSIDERATIONS. 


EC 8-1 Changes in human affair 


in human institutions make necessary 


enize 


EC 82 Rules of law are deficient if they are not just, 
understandable, and respomsive to the needs of sockty. 
Ifa lawyer believes that the existence or absence of 2 
tole of Hw, substantive of procedural, causes of contrib: 
utes to an‘ unjust result, he should endzavor by lawful 
means to obtain appropriate changes in the lx, He 
should encourage the simplification of Jaws and the re- 
peal or amendment of laws flat arg outmoded. Like- 
wite, legal procedures should be improved wherever 
experience indicates a change is needed, 


EC £3. The fair administration of justice requites the 
availability of competent lawyers. Members of the pub- 
lic should be educated to recognize the existence of egal 
problems and the resultant need for lezal services, and 
Eheuld be provided method. for iatelfracnt selection of 
Counsel, Those persons unable to pay for legal services 
Should be provided needed services. Clicnts and lawyers 
should not be penalized by undue geogeaphical resteaints 
dpon representation in iegat mailers, and the bar showld 
address iiself to improvements in licensing, reciprocity, 
and adravsion procedures consistent with the seeds of 
modem commerce. 


EC 84 Whenever a lawyer secks lecisiative of adasia- 
istrative changes, he should idcauly the capacity in whic 
he appears, Whether on behalf of hinyelf. a client, or the 
public? A lawyer may advocate such changes on bchrit 
of 2 client ever though he doer pet azree with them, 
But when a lawyer purports to act on tebalf af the pab- 
lic, he should esposse only those chan.res which he con- 
sclentionsty believes to he in the pubhe interest, 


EC 8-5 Fraudulent, deceptive, or otherwise illegal con- 


an a IN LOE UONTPED STATES DISTLICY gy 


wou se g. THE DISTRICT OF conus a 


RALPH NADER, et al., JAMES FO DAVEY, Cork 


Plaintiffs, 


CIVIL ACTION NO. 148-72 


ve. 


EARL BUTZ, et al., 


eee 


Defendants. 


PROTECTIVE ORDER we 


This matter having come before the Court at a hearing on - 
December 19, 1973, and defendants having orally moved for a 
protective order which would prohibit the premature disclosure 
by counsel of material furnished under subpoena in this case 
but not yet publicly filed with the Court, and counsel for 
plaintifis having indicated that plaintiffs offered no objec— 
tion to said motion as limited, and the Court finding that 


good cause exists for the issuance of such an order, it is, 


therefore, inisc.lef aay of erat pRe 1973 hereby ; 
. ORDERED , ‘ 
That counsel in this case are directed not to publicly 
disclose material submitted to them under subpoena unless and 
watil such material is publicly filed with the Court in some 
appropriate manner or otherwise appropriately utilized in 


this judicial proceeding. 


Dyenee wrth 
Chil 


DISA 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 77~1313 


IN RE ADELE WALKIN, ET AL. 


CERTIFICATE OF SERVICE 


On April 25, 1977, two copies each-of the attached 

Answer to Petition for Mandamus/Probibition were served 
by prepaid first class mail upon counsel for the petitioners, 
Mark H. Lynch, Esq., 2000 P Street, N.W., Washington, D.C., 
20036; upon the Honorable June L. Green, United States 
District Judge, Room 2333 United States Courthouse, 
Washington, D.C., 20001; and upon the following counsel for 
co-respondents: 

Charles P. Sifton, Esq. . 

LeBoeuf, Lamb, Leiby & MacRae 

140 Broadway 

New York, New York 10005 

Alvin K, Hellerstein, Esq. 

Stoock & Stroock & Lavan 


61 Broadway 
New York, New York Locos 


H. Richard Schumacher, Esq. 
Cahill, Gordon & Reindel 
80 Pine Street 

Rew York, New York 10005 


Donald J, Mulvihill, Esq. 
Cahill, Gordon & Reindei 
4819 H Street, N.W. 
Washington, D.C. 20006 


oy, Aghin Wf | Laegey 
ORDON W. DAIGER 
Attorney, Department of Jusiics 


Attorney Respondents (Federal 
Defendants below) 

Washington, D.C. 29530 . 

Telephone: 262/739-3688 
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MARK H. LYNCH ; . 


ATTORNEY AT LAW 
600 PENNSYLVANI-. AVENUE, S. E., SUITE 301 
WASHINGTON, D. Cc. 20003 


(202) 344-1684 


August 29, 1977 


A 


gersiDs SOURCE “7 


3 


= Sis = - = ome | 


Department of Justice 
Washington, D.C. 


A pleading which you filed on August 15, 1977 in the 
above =captioned case states that no appearance has yet been 
entered on behalf of certain present and former government 
officials who have been sued in their individual capacities. | 
Memorandum of Points and Authorities in Support of Federal 
Defendants' Motion to Stay.Certain Discovery Pending Dis- 
position of Current Motions. “I have checked the docket sheet 
and have found that the appearance of Justice Department 
attorneys in this case has been limited to representation of 
the following agency heads in their official capacities: the 
Director of Central Intelligence, the Director of the National 
Security Agency, the Director of the Federal Bureau of Inves- 
tigation, the Secretary of Defense, and the Director of the 
Secret Service. The purpose of this. aoreer is to request you 
to determine, pursuant to 28 C.F.R. ~50.15 and 50.16, whether - 
the Department of Justice will rontenent the current and Soumex, 
government officials who have been sued in theingt maar 6 
capacities in this action. y 460-76, 34 


In regard to this naceeg Wt would like to point oueaisae 


although Justice Department at forneys have not entered formal ae 
appearances on behalf of the individual defendants, a number 
of the actions taken by the attorneys assigned to this case 
have created the impression that they were representing the in~ 
dividual defendants. A few examples, should suffice to demon — 
strate this point. (1) At the first status conference in this 


[__rontinuea Page 2 August 26, 1977 » 
. 4 
oe to the Court: "I would like to 
preserve on beha of all named defendants the opportunity to 


contest the Court's jurisdiction...." Transcript, p.9 (emphasis 
added). {2} The certificates of service on all of the pleadings 
filed by the Department indicate that these Pleadings have not 
been served on the individual defendants. If the Department 
attorneys have not been representing these individuals, they 
have failed intheir obligation to serve pleadings directly on 
parties whom they know to be unrepresented. {3} Federal Defen- 
dants' First Interrogatories to plaintiffs includes numerous 
questions which would be irrelevant if the Department attorneys 
who propounded the- interrogatories were only representing heads 
of agencies sued in their official capacities for injunctive 
relief. (4) In a discussion over_whi those interrogatories 
Plaintiffs would have to answers[ [proposed that certain 
interrogatories could be withdran plaintiffs would drop 

their claims for damages. ‘This proposal was wholly inappropriate 
if the Justice Department is not representing the defendants in 
their individual capacities. 


In view of this past pattern of conduct, the fact that 
the Attorney General was served with a copy of the complaint 
on October 30, 1975, and the fact that the above-referenced 
regulation became effective on January 31, 1977, I urge you 
to give your prompt attention to this matter. Both the indivia- 
ual defendants and the plaintiffs deserve to know whether the 
Department will represent these defendants. 


Attorney for Plaintiffs - 


jer defendants 
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Ibl= 7809- 77X 


JUL 10 1979 
uli/ 4 ed : een _ fe 
IA INFORMATION ONT i . 
HEREIN 1S UNCLAS 7 
DATE 8 ; 


TO 


ve 
A 


: Director 
-Federal Bureau of Investigation 


my 
an (Al CFR) 101-116 


RETEISSTATES GU MENT 


Memorandum 


Clarence M. Kelley 


Attn: 


Legal Counsel 


Please find enclosed a copy of plaintiffs' Second Amended 
Complaint which the Court has ordered be responded to by 
November 1, 1977. 


in that you are sued in your individual as well as offi- 
clal capacity, it will be necessary to file an answer on your 
behalf based on your personal knowledge of the allegations in 
the Complaint. Accordingly, in order to assist us in preparing? 
an_answer on your behalf, please review carefully each of the 
allegations in the Second Amended Complaint and advise Qs 
which, based on your personal knowledge, should be admitsed, 3 
which sheuld be denied, and which you lack sufficient know- ~w 
ledge of in order to form a reasonable belief as to their (=) 
accuracy. Fra} 
/ 


We would appreciate receiving your response by Tuesday, 


October 25, 1977 in order to prepare a timely answer on your 
behalf. 


va MATION CONTAINED 
N 


HEREW JS, oy 
BP LEAS 


17 1978 


sore-tte 


Buy U.S. Savings Bonds Regularly on the Payroll Savings Plan 


B. Preliminary and permanent injunctions enjoining the 


. dafendants from engaging in the activities declared to be illegal and 
i 


C. A mandatory injunction ox writ of mandamus ordering the 


defendants to produce before the Court, for delivery to the plaintiffs 


all files, reports, re- 


cords, photographs, data computer tapes and cards, and all other 


terials derived from defendants' illegal and unconstitutional act- 


ivities relating to plaintiffs and all other persons similarly 
situated; 
D. ‘Bach named plaintiff and member of the plaintiff class have 


judgment against each defendant in the sum of $100.00 per day of 


‘ iy 
vocurement of interception, .divetgense andeuse, and interception, 
Pp ’ eg! 


diveigence and the plaintiffs' wire, cable ox radi 


- %y 1 


. sabie . 2 intifé H 
EB. Bach named pldintiff and meitiber of the plaintiff class 


ent against each defendant in a sam to be determined by 
the Court for violation of plaintiffs' First, Fourth, Fifth and 


Minth Amendment rights. 


Recovery in the amount of $50,000 punitive damages for the 


willful violation of constitutional rights for each plaintif 


each member of the. plaintiff class. 
Gc. The reasonable costs of this action and attorneys’ fees of 


plaintiffs. 


H. ‘Such other and further relief as the Court shall deem just 


and proper. 


Respectfully submitted, 


Shaame iY aan 


Maxk H. Lynch 

NE H. FP. Shattuck 

can Civil Liberties Union 
dation 

600 Pennsylvania Ave., §$:5. 
Suite 301 . 
Washington, D.C. 20903 
(202)544-1681 
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_ UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


SECOND AMENDED COMPLAINT 


. poms HALKIN 
14 West Elm Street 
Apartment 1104 
Chicago, Illinois 60611 
(312) 664~5930; . 
‘ tEVE HALLIWELL 
30 Loomis Street 
Montpelier, Vermont 05662 


» (802) 223-3501; 
“pox LUCE 
159 Second Avenue 
Apartment #1 
New York, New York 10032 
{212) 677-5262; 
;OHATHAN MIRSKY 
Thetford, Vermont 05074 
(802) 785-2042; 
Apimuey PECK 
5 Parrar Street 
Cambridge, Mass. 02138 
(617) 547-3849; 
ANIEL SCHECHTER 
8 Dartmouth Street 
Somerville, Mass. 02145 
(617) 266-1111; 
ETHEL TAYLOR 
4] Conshohocken State Rd. 
Apartment 714 
Bala Cynwyd, Pa. 19064 
(215) 644-5646; 
CORA-“HEISS 


Civil Action 
No. 75-1773 


$022-Waldq Road 
Riverds1e,—lenrFork+0471 

(2123 49.0239. 
AMERICAN—FREENDSSERUIGE-COMMLESER., INC. 
A501-Gherry Street 

Philadel phia,=Pemraylveania 19102 
QE) — 2470-00 + 

Soe ee EA COUCERUED 

198 Bro. 

Moe Mosthendtrmtorton2003 8 
hd B-GL MOBO 


A Cowireree OF CONCERNED ASIAN SCHOLARS, 
c/o Angus McDonald, National Coordinator, 
614 Social Science Building, 
University of Minnesota, 
Minneapolis, Minn. 55455 
(612) 378-2571; 
Howe STRIKE FOR PEACE 
45 South 13th Street, Room 497 
Philadelphia, Pa. 19107 
x (215) 923-0861; 
, NINA S. ADAMS 
1717 South Whittier Avenve 
Springfield, Illinois 62704 
(217) 528-7247; 
AGEoNARD PALMER ADAMS, II 
717 South Whittier Avenue 
Springfield, Illinois 62704 


(227) 528-7247; 
pair F. ADDLESTONE 
3 ~ 39 Street, NW. 


of ngton, B.C. 20007 
(262) 338-3877; 
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’ 3 {UEL W. BROWN, JR. 
226 Decatur Place, N.W. 
f226 Deces D.c. 20006 — 
(202) 254-3120; 
WARD J. DE NIKE 
N00 ~ 27th Street 
San Prancisco, Calif. 94102 
415) 282-3576; 
ILORES A. DONOVAN 
“68 Elsie Street 
San Francisco, Calif. 94110 
(415) 821-1043; 
E REV. THOMAS L. HAYES 
Bath Road 
R.D. #1 
Dundee, New York 14837 
(607) 292-3842; 
TRICIA FITTS JACOBSON 
T915 McIntyre Drive 
Ann Arbor, Michigan 48105 
(313) 769-4733; 
AB WHITNEY JACOBSON 
“1915 McIntyre Drive 
Ann Arbor, Michigan 48105 
(313) 769-4733; 
NNON JONES 
142 Bast 27th Street 
New York, New York 10016 
(212) 685-5913; 
HIGH KAGAN 
395 Englewood Avenue 
St. Paul, Minnesota 55104 


(632) 644-8800; 
CHARD CLARK KAGAN 
3395 Englewood Avenue 


St. Paul, Minnesota 55104 


( ) 644-8800; 
ANGUS W. MC DONALD, OR. 
1056 - 13th Avenue, S.E. 


Minneapolis, Minnesota 55414 
(612) 387-2571; 
GH I. MANKE 
0 Second Avenue 
Branford, Connecticut 06405 
(203) 481-4526; 
ID GARETH PORTER 
35 Emerson Street, N.W. 
Washington, D.C. 20011 
(202) 726-9455; 
SEPH REMCHO 
2516 Nason Avenue 
El Cerrito, California 94530 
{415} 237-6471; 
ORGE WILLIAMS WEBBER 
15 East 106th Street 
Apartment 20-B 
New York, New York 10029 
(212) TE 1-1082; 


MARTHA KENDELLHENMEGAR 
1404-Berketey—Nay 
Berkeley,_cebrfeornia9 4702 
(445}641--$459; 
PAUL. -HENNEEARS 
1104 Berkeley Way 
Berkeley. ._Cadinkonanizan™9 4702 
(455) 84121439. 
Plaintiffs, 
ve 
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RICHARD HELMS 

Department of State 

United States Embassy 
Teheran, Iran; 

JAMES R. SCHLESINGER 
Department of Defense 

The Pentagon 

Washington, D.C. 20301; 
RUFUS N. TAYLOR 

$90-A North Lake View Drive 


. Whispering Pines, North Carolina 28389; 


ROBERT E. CUSHMAN, JR. 


Commandant of the Marine Corps, 


Navy Department 

Washington, D.C. 20380; 
VERNON A. WALTERS 

22955 Ocean Boulevard 

Palm Beach, Florida 33480; 
WILLIAM BE. COLBY 

Central Intelligence Agency 
Washington, D.C. 20505; 
CORD MEYER, JR. 

Central Intelligence Agency 
Washington, D.C. 20505; 
JAMES J. ANGLETON 

4814 - 33rd Road 

North Arlington, Va. 22210; 
WILLIAM HOOD, 

4450 South Park Avenue 
Chevy Chase, Maryland; 
RICHARD OBER 

Old Executive Office Building 
Washington, D.C. 20505; 
HOWARD OSBORN 

6803 East Avenue 

Chevy Chase, Maryland 20015;- 
JAMES MURPHY 

Central Intelligence Agency 
Washington, D.C. 20505; 
MARSHALI, CARTER 

c/o U.S. Milpercen 

200 Stovall Street . 
Alexandria, Virginia 22332 
Attn. DAPC-PAS-A; 

NOEL GAYLER 

Department of the Navy 

The Pentagon 

Washington, D.C. 20361; 
SAMUBL C. PHILLIPS 
Department of the Air Force 
The Pentagon 

Washington, D.C. 20301; 

LEW ALLEN, JR. 

National Security Agency 
Fort Meade, Maryland; 

LOUIS W. TORDELLA 

9518 EB. Stanhope Road 
Kensington, Maryland 20795; 
L. PATRICK GRAY, IIE 

325 State Street 

New London, Conn. 06320; 
CLARENCE KELLEY 


Director, Federal Bureau of Investigation 


Washington, D.C.; 

JAMES J. ROWLEY 

9615 Glencrest Lane 
Kensington, Maryland 20795; 


H. STUART ANIGH? 

Director, U.S. Secret Service 

Department of the Treasury 

Washington, D.C.; 

JOSEPH CARROLL 

7306 Rippon Road 

Alexandria, Vriginia; 

DONALD BENNETT 

e/o Defense Intelligence Agency 

The Pentagon 

Washington, D.C. 20301; 

VINCENT DE POIX 

2782 N. Wakefield 

Arlington, Virginia; 

WESTERN UNION INTERNATIONAL, INC. 

2100 M Street, N.W. 

Washington, D.C.; 

RCA GLOBAL COMMUNICATIONS, INC. 

60 Broad Street 

New York, N.Y. 10004; 

ITT WORLD COMMUNICATIONS, INC. 

67 Broad Street 

New York, N.Y. 10004; 

JOHN DOE, RICHARD ROE and other unknown 
agents and employees of the United 
States Government. 


Defendants. 
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Plaintiffs, by their attorneys, allege as 
follows for their Second Amended Complaint: 

i. This is a civil action for declaratory and injunc- 
tive relief and money damages, arising under the First, Fourth, 
Fifth and Ninth Amendments to the Constitution; Title 18, 
United States Code, Sections 2510-2520; and Title 47, United 
States Code, Section 605; and Title 5¢@ United States Code, 
Section 403 (a) (3). The jurisdiction of this Court is predicated 
on Title 18, United States Code, Section 2520; Title 28, United 
States Code, Sections 1331 (a), 1343(4) and 1361; Title 47, United 
States Code, Section 605; Title 42, United states Code, Section 
1985(3); and the First, Fourth, Fifth and Ninth Amendments to 
the Constitution. 

2. The matter in controversy, exclusive of interests. 


and costs, exceeds $10.000. 


” PARTIES 
3. Plaintiffs: 
a. ADELE HALKIN is an Awexican citizen and a 


member of Women Strike for Peace. 


b. SPEVE HALLIWELL is an American citizen, 

a former officer of Students for a Democratic Society and a 
founding member of the Committee for Liaison with Families 
of Servicemen Detained in Vietnam. 

c. DON LUCE is an American citizen and 
Bxecutive Director of Clergy and Laity Concerned. , 

d. JONATHAN MIRSKY is an American citizen and 
from 1963 to the present he has been a leader of anti-war 
activities. 

e. SIDNEY PECK is an American citizen, a former 
Co~chairperson of the National Mobilization Committee to End 
the War in Vietnam and the foxmer National Coordinator of 
People's Coalition for Peace and Justice. 

£. DANIEL SCHECHTER is an American citizen 
formerly associated with Ramparts Magazine and the Africa 
Research Group, and a participant in various anti-war activities 
over the last decade. 

; ge ETHEL TAYLOR is an American citizen and the 
National. Coordinator of Women Strike for Peace. 

h. CORA WEISS is an American citizen, a leader 
of Women Strike for Peace, a former Co-chairperson of the New 
Mobilization Committee to End the War in Vietnam, a member of 
the Board of Directors of Clergy and Laity Concerned and a 
former Co-chairperson of the Committee of Liaison with Families 
of Servicemen Detained in Vietnam. 

a. THE AMERICAN FRIENDS SERVICE COMMITTEE, INC. 
(AFSC) is a non-profit corporation dedicated to furthering the 
historic peace testimony and the social aims of the several 
branches of the Religious Society of Friends. 

3. CLERGY AND LAITY CONCERNED (CALC) is a 
non-profit interfaith peace organization which has protested 
U.S. involvement in the Indochina War since 1965. 


. The COMMITTEE OF CONCERNED ASIAN SCHOLARS 


{CCAS} is a non-profit organization dedicated to opposing 
American intervention in the internal affairs of countries in 


Southeast Asia. 


1. WOMEN STRIKE FOR PEACE is a non-profit 
organization dedicated to anti-war activities, including, 
activities to end the war in Indochina. 

mM. NINA S$. ADAMS is an American citizen, and 
at times material to the complaint was a member of the 
Committee of Concerned Asian Scholars, which was a target of 
Operation CHAOS. 

n. LEONARD PALMER ADAMS, Il is an American 
citizen and at times material to the complaint was a member 
of the Committee of Concerned Asian Scholars, which was a 


target of Operation CHAOS. 

oO. ° DAVID F. ADDLESTONE is an American citizen, 
and at times material to the complaint was an attorney associated 
with the Lawyers Military Defense Committee which was a target 
of Operation CHAOS. . 

Pp. SAMUEL . BROWN, JR. is an American citizen, 
and at times material to the complaint was an organizer of the 
Vietnam Moratorium committee. 

q- HOWARD J. DE NIKE is an American citizen, 
and at times material to the ‘complaint was an attorney associated 
with the Lawyers Military Defense Committee which was a target 
of Operation CHAOS. 

xX. DOLORES A. DONOVAN is an American citizen, 
and at times material to the complaint was an attorney associated 
with the Lawyers Military Defense Committee which was a target 
of Operation CHAOS. ~ 

Ss. THE REV: THOMAS L. HAYES is an American 
citizen, and at times material to the complaint was employéd by 
Clergy and Laity Concerned and conducted a ministry to draft 
resisters and deserters in Sweden. 

t. PATRICIA FITTS ‘JACOBSON is an American 
citizen, and at times material to the complaint was a member of 
the Committee of Concerned Asian Scholars, which was a target 
of Operation CHAOS. 

ue CARL. WHITNEY JACOBSON is an American citizen, 
and at times material to the complaint was a member of the 


Committee of Concerned Asian Scholars, which was a target of 


Operation CHAOS. 

ve BRENNON JONES is an American citizen, and 
at times material to the complaint worked for Vietnam Christian 
Service, Dispatch News Service, the Indochina Mobile Education 
Project, and was an associate producer of Hearts and Minds, an 
Academy Award winning film about Vietnam. 

Ww. LEIGH KAGAN is an American citizen, and at 
times material to the complaint was a member of the Committee 
of Concerned Asian Scholars, which was a target of Cperation 
CHAOS. She has also received documents from the CIA under the 
Preedom of Information Act which indicate that she was a target 
of Operation CHAOS. 

x. RICHARD CLARK KAGAN is an American citizen, 
and at times material to the complaint was a memher of the 
Committee of Concerned Asian Scholars, which was a target of 
Operation CHAOS. He has also received documents from the CIA 
under the Freedom of Information Act which indicate that he 
was a target of Operation CHAOS. 

y- ANGUS HW. MC DONALD, JR. is an American 
citizen, and at times material to the complaint was a member 
of the Committee of Concerned Asian Scholars,.which was a target 
of Operation CHAOS. 

Ze HUGH I. MANKE is an American citizen, and 
at times material to the complaint was a member and subsequently 
Director of International Voluntary Services' Vietnam Team. 

aa. DAVID GARETH PORTER is an American citizen, 
and at times material to the complaint was a member of the 
Committee of Concerned Asian Scholars, a correspondent with 
Dispatch News Service, and a co-diréctor of the Indochina 
Resource Center. 

bb. JOSEPH REMCHO is an American citizen, and at 
times material to the complaint was an attorney associated with 


the Lawyers Military Defense Committee which was a target of 


ce. MARTHA KENDALL 


and at times material to the complaint was a member of 


Committee of Concerned Asian Scholars, which was a target of 
Operation CHAOS. 

da. PAUL M. WINNEGAR is an American citizen, 
and at times material to the complaint was a member of the 
Committee of Concerned Asian Scholars, which was a target of 


Operation CHAOS. 


4. Defendants: 

a. Defendant RICHARD HELMS is the United States 
Ambassador to Iran and was Director of the Central Intelligence 
Agency (hereinafter sometimes “CIA") from 1966 to 1973. 

be Defendant JAMES R. SCHLESINGER was Secretary 
of Defense from August 1973 to November 1975 and Director of 
the CIA from February to July 1973. 

c. Defendant RUFUS N. TAYLOR is a Vice Admiral 
in the U.S. Navy and was Deputy Director of the CIA from 1966 
to 1969. 

da. Defendant ROBERT E. CUSHMAN, JR. is a General 
in the U.S. Marine Corps and a member of the Joint Chiefs of 
Staff, and was Deputy Director of the CIA-from 1969 to 1971. 

e. Defendant VERNON A. WALTERS is a Lieutenant 
General in the U.S. Army and was Deputy Director of the CIA in 
1972. 

£. Defendant WILLIAM E. COLBY is Director of 
Central Intelligence and of the CIA, and was Executive Director 
of the CIA from 1972 to 1973, and Deputy Director for Operations 
of the CIA in 1973. oa 

Ge Defendant CORD MEYER, JR. was, at times 
material to this complaint, Assistant Deputy Director for 
Plans of the CIA. 

h. Defendant JAMES J. ANGLETON was, at times 
Material to this complaint, Chief of the Counterintelligence 
Staff of the CIA. 

i. Defendant WILLIAM HOOD was, at times 
material to this complaint, Deputy Chief of the Counter- 
intelligence Staff of the CIA. 


j. Defendant RICHARD OBER was, at times material 


to this complaint, in charge of a domestic surveillance operation 

of the Counterintelligence Staff of the CIA designated as CHAOS. 
k. Defendant HOWARD OSBORN was, at times 

material to this complaint, Director of Security of the CIA. 


1. ~ Defendant JAMES MURPHY was, at times material 


to this complaint, Director of the Office of Operations of the 
Cra. 
m. Defendant MARSHALL CARTER, a retired 
Lieutenant-General in the U.S. Army, was Director of the National 
Security Agency (hereinafter sometimes "NSA") Erom 1967 to 1969. 

n. Defendant NOEL GAYLER, Vice Admiral in the 
U.S. Navy, was Director of the NSA from January 1969 to July 1972. 

. °. Defendant SAMUEL C. PHILLIPS, a Lieutenant- 

General in the U.S. Air Force, was Director of the NSA from. 
August 1972 to July 1973. 

Pp. Defendant LEW ALLEN, JR., a Lieutenant- 
General in the U.S. Air Force, is Director of the NSA. 
. a. Defendant LOUIS TORDELLA was, at times 
material to this complaint, the Deputy Director of the NSA. 

Yr. Defendant L. PATRICK GRAY, III was, at times 


material to this complaint, Acting Director of the Federal Bureau 


of Investigation (hereinafter sometimes "FBI"). 


Ss. Defendant CLARENCE KELLEY is Director of ; 
the FBI. 
t. Defendant JAMES J. ROWLEY was Director of 


the United States Secret Service (hereinafter sometimes “Secret 


Service") from 1967 until October 1973. 

u. Defendant H. STUART KNIGHT is Director of 
the Secret Service. 

v. Defendant JOSEPH CARROLL is a Lieutenant- 
General in the United States Air Force and was Director of the 
Defence Intelligence Agency (hereinafter sometimes "DIA"} from 
1961 to 1969. 

we Defendant powanb BENNETT is a Lieutenant— 
General in the United States Army and was Director of DIA from 


September 1969 to August 1972. 


Xe Defendant VINCEN? DE POITX is a Vice Admiral 


in the United States Navy and was Director of DIA from August 


1972 until September 1974, 

y. Defendants JOHN DOE, RICHARD ROE and other 
unknown agents or employees of the United States Government 
are persons unknown to Plaintiffs who participated with the 
other Defendants in the actions alleged in this complaint. 

Zz. All the foregoing individual defendants are 
sued in their individual and official or former official 


capacities. 


aa. Defendant VESTIRN UNION INTERNATIONAL, Td a 
communications common carrier, ¢o s business in the District of 


‘Columbia and provides overseas cable and telegraph service. 


Defendant RCA GLOBAL COMMUNICATIONS, IMC., 2 commun ica- 


tions common carrier, does business in the istrict of Columbia and 


provides overseas cable and telegraph service. 


ce. Defendant ITT WORLD COMMUNICATIONS , INC., a communica- 


tions common carrier, does business in the District of Columbia and 


provides overseas telegraph and cable service. 


CLASS ACTION ALLEGATIONS 


5. his suit is brought asa class action pursuant to 
23 {aj of the Federal Riles of Civil Procedure, and is maintainable 
under Rule 23) (1) (A), 23) (2) and 23 (b) (3). 

6. Plaintiffs represent a class of United States citizens and 
domestic organizations who at various times during and aft 
engaged in activities in opposition to the war in Indéchina or in 
other lawful political activities, as a result of 


internatic nal wire, cable or radio communications 


and divulged without any judicial or statutory authorization by the 


National Secucity Agency acting at the request of other United State 


government agencies, and/or (bp) the 


constituionally protected activities became the subject of intrusive 


ecounterintelligence actions and files, 
a Special Operations Group within the Central Intelligence Agency 
known as “Operation CHAOS". 

7. Whe class is so numerous as to make joinder of all. members 
impossible. The total number and identity of the class members is 
known only to the NSS and the CIA, but plaintifts estimate, on 
information and belief, that the class numbers at least 8,820 


individuals, and 1,000 organizations. 


8. The common questions of law and fact affecting all members 


-" available for the fair and efficient adjudication of this controversy 


£ the class would 
constitute an un@ue burden on the vindication of their rights and 
create the risk of inconsistent or varying adjudications, and_could 
establish incompatible standards for the defendants’ conduct. 

9. “The claims of the representative parties have the same 


legal and factual basis as the claims of the members of the cless, the 


‘defendants have acted on similar grounds with respect to all renders 
of the class, common relief is sought, and plaintiffs will fairly and - 
adequately protect the interests of the class. 

FACTS 


10. On information and belief, in and after August 1967 defend- 


ants HELMS, TAYLOR, COLBY, MEYSR, ANGLSTON, HOOD, ROCCA, OBER, OSBORN, 


AN, WALTERS and MURPHY (hereinafter someti 


SCHLESSINGER, CUSE 


CIA defendants") established and administered a Special Operations 


‘ 


CIA's counterintelligence sta 


ll. . On information and belief, the purpose of 
in establishing CEBAOS was to collect, coordinate, evaluate, file and 
report information on"foreign contacts” of American citizens resident 
in the United States who expressed in various forms their political 
and moral opposition to the war in Indochina and other policies of 


the national government. + 


12, On information and belie ared by CHAOS and 


other units of the CIA beginning in 
uiffs, 


opposition to the Indochina war, of which the activities of plai 


and their class were a part, had no significant foreign connection. 


13. On information and belief, CHAOS gathered infor 


be 


other units of the CIA and from other agencies, including the FBI, 
much of which related to the constitutionally protected associational 
and domestic political activities of the plaintiff class. 

4. On information and belief, CHAOS recruited and trained 


approximately 40 undercover agents who infiltrated domestic organi- 


~l2- 


> 


honally protected associa- 


reported on their constitut 
etivities, which reports, oF 


+Zations, and 
te 

ional and domestic political a 
led with CHAOS and disseminated 


co 


to other units of the CIA 
i4a. On information and belief, the CIA defendants authorized 
and directed their CHAOS agents and employees to discredit and 
ionally protected associational and domestic 
i 


Gisruot the constit 
ffs and 


political activities of the plainti 
actions of undercover agents who in 
tions, and through other counterintelligence actions. 

74 CHAOS 


On information and belief, between 1967 and 1974 


is. 
files on approximate 


opened and maintained "201" ox "personality 


7,200 individual United States citizens engaged 
litical activities, 


protected associational and domestic pol 


the named individual plaintiffs 
betwe: 


On information and belief, 


opened and maintained a 
including each of the named plaintiff organi- 


domestic organizatio: 


ion: in 


gations. 
the informatioz 


and organization files opened and maintained by CHA 


constit 


tion on 


acti 
informat 
thered by CHROS wes conveyed 


and to other 


and members of their class which was g 
the FBI, x 


by the CIA defendants to the 


government agencies. 


On information and 


of the CHAOS files and used by the:CIA defendants. 


sometime after September 1969 


On information and@ belie 
CHAQS also supplied a “watchlist" to agents and 
named olaintiffs. _ 


which included th 


On information and belief, 


“the NSA defendants"), have authorized 
and directed the monitoring or interception, py their agents ana 
employees, of the international communications of United States 
including cable and radio channels between the United 
States and foreign countries, selected telephone channels between the 
~ united States and foreign countries, and selected telephone and ca 
channels between foreign countries, all without warrants oF any other 
form of judicial or legislative authorization. 
at various times begin 


On information and belief, 


hout warrants 


Ie 


egislative authorization, aut 


agents and employees to intercept and divulge'or procure the 


tion and divulgenc of wire, cable or Yadio conmunications 


or relating to, members of the plainti: 
‘watchlist™ to NSA by the CIA, ang gn other “pceetists” 
provided to NSA by defendants GRAY, KELLZY and other cfficials 
the Federal Bureau of investi a 
defendants ROWLEY, KNIGHT and other 
"the Secret Service 


Secret Service efendants"); and defendants 


CARROLL, M and other 


fficials of the Defense 


Intelligence Agency DIA defendan 


veriod of time not known 


PHILLIPS, TORDELLA and 


ole 


or any other forms of i 


= class’ on the CHSOS 


of 


On information and belief, agents and employees of the NSA 


and cooparation of defendants 


Gefendants p assistance 


FIIOM INTERNATIONAL, RCA GLOBAL CCHMUNICATIONS 


other forms of judici 


“da 


. activities, travel abroad and other constitutionally protected 
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defendants”) in‘’interceoting and divulging, without warrants or any 


lL or legislative authorization, the wire, cable 
x radio communications of, ox relating to the plaintiff class. 

24. On information and belief, as a result of the warrafitless 
and judicially and legislatively unauthorized interception and 


muigence of the wire, cable or radio communications of plaintifis 


and their class by the NSA and company defendants, at the request 
of the CIA, PBI, Secret service, and DIA defendants, NSA 

supplied the CIA, FBI, Secret Service, and Dia defendants with 
summaries of the intercepted communications (hereinafter "the NSB 
materials") of the plaintiff class, which related to anti-war 

S 


movements and activities of members of the class. 


1 derived from the 


25. On information and belief, 


NSA materials was used and shared by the CIA, FBI, Secret Service and 


and placed in files maintained by these 


defendants relating ‘to the plaintiffs and their class. 


26.7 On information and belief, in Noverber 1974 some of the 


NSA waterials were returned by the C 


a@efendants to NSA. 


27. On information and belief, the CIA defendants caused the 


NSA materials to be returned to NSA because they knew the materials 


were the products of illegal and unconstitutional interceptions and 


divulgence of the plaintiffs' wire, cable or radio communications 


28. On information and belief, originals or copies of the NSA : 


materials are intact in the possession of the NSA, FBI, Secret Sarvice, 


and DIA. 
29. On information and belief, the CIA, PBI, Secret Service, 


and DIA continue to maintain and disseminate files containing 


iy 
fn 
co 
D 
ior) 


mation about the constitutionally protected association 


political activities of the plaintiffs and their class, inclu 


og members or the class. 


ve 


the individual and comoany 


+30. On information and belie 
defendants have engaged 
conceal the acts complained of in paragraphs 
named plaintiffs and members of their class, from Congress, 
cs 
On information and belief, each of the defendants 


“and participated in, and/or concealed the illegal and uncon 


ae 


activities described in paragraphs 10~29, su 


32. On information and belief, each of the CIA defendants knew 


that their actions described above were taken in violation of the C 


charter. 


none of the defendants who 


33. On information end belie 


35: The defendants' procurement of interception and divulgence, 
an@ their interception and divulgence of the wire, cable or radio 


ir class violated Title 18, 


communications of plaintiffs and th 


United States Code, Sections 2511 and 2526, and Title 47 United States 


Code, Section 605. 


36. The defendants! procurement of interception and divulgence, 
and their interception and divulgence of the wize, cable or radio 


communications of plaintiffs and their class deprived plaintiffs of 


their rights of free speech and association under the First 


their right to security against unreasonable searches and seizures 


guaranteed 


y the Fourth Amendment, 


=Lé- 


’ guaranteed by the First, Fourth, Fifth and winth Amendments. 


. SSCOND CAUSE OF ACT ION . 


37. Plaintiffs repeat and reallege each allegation in para- 


38. ‘The defendants' maintenance and dissemination of Files on 


the constitutionally protected associational and political activities 


of plaintiffs and their class deprived plaintiffs of their rights of 


‘free speach and association under the First Amendment and their righ 
to privacy under the First, Fourth, Fifth and Minth Amendments. 

39. Defendants' infiltration of the plaintiff organizations and 
members of their class by the use of undercover agents with false or 
_ concealed identities who disrupted, discredited and reported on the 


plaintiffs' constitutionally protected associational and political 


association protected by the First Amendment, their right to 


security against unreasonable searches and seizures protected 


an 


‘ 
40. The activities of the defendants set forth above continue 


to interfere with, discourage and deter the plainti 
exercise of their rights of free speech, assembly and association, 
and their right to petition the government for redress of grievances, 
guaranteed by the First Amendment. . 


THIRD CAUSE OF ACTION 


41, Plaintiffs repeat and reallege each allegation in paragraphs 


1-33, supra. . . 


42. The CIA defendants' actions described above are in viola 


of Title 50, United States Code, Section 403 (d) (3). 


WHEREFORE, plaintiffs request that the Court grant the follo 


xelief: 


that the course of conduct and 


forth above are illegal and un- 


-17- 


FORM NO, 10 Z 
EDITION a 7 
SA FONE MAt CFR 10t-11.6 ae 
- 


ITED STATES GOVERNMENT 


Memorandum 


apenas cose 


séderal Bureau of investigation 


Attention: [en 
Legal Counsel Office 


Reference is made to our memorandum dated December 23, 1975, Hl 
requesting a litigation report in the above-captioned civil i 
action. The purpose of the requested litigation report was 

to enable Department attorneys to prepare an answer on 

behalf ef your agency. The obligation to answer the Amended 
Complaint was stayed, however, pending the Court's decision 

on a claim of state secrets privilege asserted by the Secretary 
of Defense with regard to National Security Agency acquisition 
activities and on a related motion to dismiss that part of 

the civil action which pertains to those activities. 


On June 30, 1977, the Court granted and denied in part the 
claim of privilege and, to the extent the Court granted the 
claim, dismissed that part of the action with prejudice. A 
copy of the Memorandum and Order is attached. Cross-appeals y 
have been noticed from the District Court's decision. Q 


By its Order dated October 5, 1977, the Court established 
an answer and discovery schedule (enclosed) for that part of 
the litigation which remains in the District Court. Additionally, 
the Court allowed the plaintiffs to amend their complaint to 
add 17 additional plaintiffs. Please note that the Second 
“Amended Complaint (enclosed) excludes several of the original 
group of plaintiffs who voluntarily dismissed rather than 
respond to discovery. Motions te dismiss five other plaintitisog. 


axe pending before the Court; however, we do not © PRE 
decision until after our answer is due. ba 9 S738, 


REC-134 paces 
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4 


Jur 


eo ce @ 


«“ ’ © < eS 
Under the Court's schedule, an answer must be filed to . 

the Second Amended Complaint by November 1, 1977. Consequently, 

you are requested to review your files and records and prepare 

a proposed answer as to any allegations involving your 

agency. Additionally, as the attached discovery schedule 

reflects, we will now have to respond to interrogatories and 

Rule. 34 requests by November 25, 1977. 


e 


in order that we can comply with the Court's schedule, you 
are requested. to. provide a draft answer, and documents pertinent 
thereto, by“October 21, iesAdditionally, you are requested to 
provide us with propose’ esponses to the discovery requests by 
November 10, 1977. 
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! 36 Loomis Street 
: Jontpelier, VYermont 05602 
$802) 223- 35045 | 
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BE NIKE 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ADELE HALKIN, et al 


v. : Civil Action No, 75-1773 


RECHARD HELMS, et al i 


Defendants : 


MEMORANDUM AND ORDER 


fwo matters in this case aré€ before the Court; a claim 
of state secrets privilege asserted by the Secretary of Defens , 
and a motion to dismiss claims o£ the plaintiffs based upon communi- 
cations interception activities of the National Security Agency 
(NSA). As is explained in more detail below, the Court accepts 


the claim of privilege, except as it might extend to communications 


originates within the United States by the plaintiffs 2/ and acquired 


by NSA through its Operation SHA 


JROCK, and it dismisses plaintiffs’ 


claims to the extent they are encompassed or affected by the portion 


of the claim of privilege which is upheld. As for the aforementione 


excepted matters, the Court will defer ruling on certain aspects of 


the claim pending further proceedings on legal issues raised by the 


pleadings. ~ Béfore discussing the reasons for this decision, it is 


useful to review the proceedings on these matters to date. 
By their Pirst Amended Complaint, the plaintiffs seek 


damages and equitable relief for, Anter alia, alleged intercegtion 


of their international wire, cable, and radio communications by 


: ie 2 - fuck a 
employees of the National Security Agency. 2/ hey further allege 


i7 DeFendants distinguish between those pl 
tisted" and those who we: 
to be a valid distinctio: 
ain the United States by 
appeared on a “watchlist”, ¢ 


claim of privilege. 
for defendants to 
not on a 


howev 
hich were ox 


that these interceptions were procured by employees of several other 
Government agencies through “watchlists"™ submitted by them to NSA. 
During the initial calendar conference held in this case 
on February 26, 1976, the Government advised that a formal claim of 
privilege to protect secrets of state would be asserted with respect 


to claims based upon the activities of NSA. 3/ On April 30, 1976, 


the Secretary of Defense asserted that claim of privilege, stating 


in pertinent part in an open record affidavit that: 


Civil discovery or a responsive pleading 
which would (1) confirm the identity of 
individuals or organizations whose foreign 
communications were acquired by NSA, (2) 
disclose the dates and contents of such 
communications, or (3) divulge the methods 
and techniques by which the communications 
were acquired by NSA, would severely jeopard- 
ize the intelligence collection mission of 
NSA by identifying present communications 
collection and analysis capabilities- 


{Rumsfeld Aff., Apvil 30, 1976, 410}. The Government also submitted 
a classified affidavit executed by Secretary. Rumsfeld for examination 


by the Court, ex parte, in camera. The Director of Central Intelli- 


gence also submitted an open record affidavit in support of the claim 
of privilege. / Concurrently, the federal defendants moved to dis- 


miss claims alleged in the First Amended Complaint to the extent 


~~ 


" those allegations were encompassed by the claim of privilege. 2 


3/ Oxder @ated February 27, 1976; filed of record March 2, 1976. 


4/ Plaintiffs initially by a letter addressed to the Court objected 
to any in camera procedure, and the Court returned the sealed 
classified affidavit of the Secretary of Defense to Government counsel 
pending filing and consideration of appropriate motions for in camera 
procedure. On November 15, 1976, in camexe procedure was grante 
See generally, Kerr v- United States District Court 426 U.S. 394 

8 U.S. 683 (1974 nited States v. 


xy 26, 1976, the Court 
8 based upon a claim 
+ the Courk might have 

claim. e 


5/ At the initial ‘calendar conference on Febru 
directed Government counsel to submit any motic. 
of privilege when the claim was asserted so th 
to it the full procedural consedqv 
dismiss was therefore constructed 
with those aspects of the claim 


ace appropriate for the claim of privilege. Yt therefore accepts 
the claim of the Secretary of Defense. 

(3) Accordingly, since the claim of privilege made 
herein must prevail in order to prevent disclosures injurious to 


the national security, United States v. Reynolds, supra, at LO, those 


claims of the plaintiffs contained in the First amended Complaint 
which are predicated upon the aforementioned communications inter~ 


v/ 


ception activities by NSA ~ shall be dismissed and the First Amended 
Complaint shall be deemed amended accordingly. Rule 15, FLR.Civ.P. 
Dismissal is in order because the threshold and ultimate issue -~ 

the fact of interception -- cannot be admittea or denied without 


forcing concomitant disclosure of privileged information. See Totten 


v. United States, 92 U.S- 105 {1875}; United States v-. Reynolds, 


supra, ll n. 26; Kinoy v- Mitchell, supra, 9. Cons sequently, the 


interests of the nation as a whole must prevail over the private indi- 


vidual interests of the plaintiffs. See Duncan v- Cammell, Laixd & 


Co.; [1942] A.C. 624, 641-42, cited and quoted in United States v. 


Reynolds, supra’ yn. 15, and 8 nn. 20, 21, 22. 

{4} with respect to NSA communications interception 
activities pertaining to wire or telegraphic communications appear- 
ing to have been originated by certain of the plaintiffs within the 
United States and to have been acquired by NSA through the SHAMROCK 
source, however, the Court finds and concludes that, in view of 
matters which have to date beén made public about the AMROCK 
gource, the claim of privilege cannot be extended to preclude the 

if 
federal defendants from admitting or denying the fact ei hon oF l 


acquisition of a plaintiff's communication originated in the United 


States for transmission abroad, where it conclusively can be deter 


mined from records and materials now retained by NSA that such 


Se Claims are asserted in paragraphs 2k through 24 and paca 
graph 28 of the Tirst Amended Complaint. 


aS: 


a, from a Government witness competent to testify about NSA 


operations. On April 12, 1977, NSA's Deputy Director for Operations 


appeared and testified before the Court in camera. This proceeding 
was transcribed by a repocter from the Department of State who pos— 
sessed a security clearance satisfactory to the Department of Defense. 


That transcript was filed with the Court, together with an affidavit 


executed by the Deputy Director, in camera, on June 17, 1977- 


In Light of the extensive foregoing proceedings and sub- 
missions by the Secretary of Defense, the Director of NSA, the plain- 
tiffs, and the federal defendants, and in view of the singular facts 
and circumstances disclosed to the Court on the open record and 
‘through the matter considered in camera affecting questions of great 
sensitivity to the national interest, the Court finds and orders as 
follows: 

(1) The claim of privilege asserted by the Secretary 
of Defense here in order to protect secrets of state from disclosures 
which might be injurious to the national security meets the tech~- 
nical requisites for such a claim. The claim was asserted by the 
hea@ of that Government agency of which NSA is a part, the Department 
of Defense, and the detailed nature of the Secretary's three sub- 
missions to the Court in support of the claim clearly reflect “per- 
sonal consideration" by the Secretary of the matters relating to 


the claim. See United States v. Reynolds, 345 U.S. at 7-8; cf. Kinoy 


v. Mitchell, Supra, at 9. The Court therefore finds that the claim 
of privilege has been duly asserted in the manner prescribed by law. 
(2) With respect to NSA communications interception 
activities other than those relating to international wire ox tele- 
graphic comaunications appearing to have been originated by certain 


d States and to have been acquired, 


of the plaintiffs within the Unit 


wore likely than not, by the National Security Agency through the 


SHAMROCK source, the Court finds and concludes that the cirem 


On November 26, 1976, following the decision of the 


Court of Appeals in Phillippi v. Central Intelligence Agency, 546 


F.2d 1009 (D.C.Cir. 1976), plaintiffs noticed the deposition of 
Secretary Rumsfeld and requested the Court to defer in camara examina-— 
tion of the Secretary's classified-affidavit pending his deposition. 
fhe federal defendants moved for a protective order that no dis- 
covery be had. After a hearing on November 30, 1975, the Court con- 
cluded that the proposed scope of discovery was too broad; however, 

in light of phillippi, plaintifis were permitted to submit questions 
for the Court's consideration and approval to be directed to the 
Secretary for clarification of the’ claim of privilege. Memorandum 
Order of December 3, 1976. Secretary of Defense Rumsfeld then sub— 


mitted an open record affidavit dated December 20, 1976, in response 


to the questions set forth in the Court's Order. On December 31, 


G 


1976, plaintiffs moved for leave to formulate further questions for 
submission to the Secretary of Defense or his designee. . The federal 
defendants opposed this motion and the proposed questions, relying 
in part on representations set forth in a concurrently submitted 
classified affidavit of the Director of the National Sacurity Agency, 
which was filed in camera January 19, 1977. . 

On April 7, 1977, another calendar conference was held, 


at which time the Court indicated to counsel for all parties that 


the Court was inclined to deny the claim if privilege insofar as it 


might relate to NSA communications interception activities imple- 


6/ 


mented by way of the SHAMROCK program. — counsel w further ad- 


vised that the Court would examine and hear testimony_ex parte, in 


&/ 
Security Agency received copies or magnetic tapes of 
communications handled by certain privately owned coinmon 

communications carriers corporations. See Final Report of t 
Committee to Study Governmental Operations with Respect to Intclli- 
gence Activities, United States Senate, Book III, 765-776, 
2d 


. 


communication was obtained through the SHAMROCK source. Accordingly, 
the federal defendants shall be required to respond to those claims 
of the plaintiffs contained in the First amended Complaint which are 
predicated upon the aforementioned acquisition of communications 
through the SHAMROCK source insofar as such comnunications appear 

to have been originated by a plaintifé within the United States. 

(5) Upon consideration of the Secretary's request, 
however, the Court agrees that good cause has been shown to defer 
ruling whether the claim of privilege precludes disclosure of the 
actual number relating to any plaintiff of acquisitions of outgoing 
communications obtained by NSA from the SHAMROCK source. This ques~ 
tion relates primarily to damages, and deferring a ruling will not 
impede resolution of the legal issues raised by SHAMROCK, particularly 
the issue of whether it affords the plaintiffs a cause of action. 


See United States v. Standard Oi] Co. (New Jersey), 23, F-R.D. 1, 4 


{S.D.N.¥. 1958). The Court also finds that good cause has been shown 
to defer ruling on whether the claim of privilege precludes dis-~ 


closure of the text of any reports derived from plaint * outgoing 


communications acquired by NSA through the SHAMROCK source. 

It is therefore by the Court this 30th day of June 1977, 

ORDERED that the claim of state secrets. privilege is 
upheld and the First Amended Complaint dismissed with prejudice as 
to all allegations of NSA interception activities except as they 
relate to acquisition of plaintiffs’. outgoing communications from 
the SHAMROCK source; and it is further 

ORDERED that the Court will defer ruling whether the 
claim of privilege protects from disclosure the apparent or actual 
number of any acquisitions of outgoing communications from the 
SHAMROCK source relating to any plaintiff and the text of any reports 


derived from plaintiffs' outgoing communications acquired by NSA 


through the SHAMROCK source, pending consideration of legal briefs 

on whether SHAMROCK gives rise to a cause of action, such briefs 

to be submitted within forty-five days from the date of this Order; 

an@ it is further , 
ORDERED that all defendants shall respond to the remain~ 

ing allegations of the First Amended Complaint, either by answer or 


by motion, within forty-five days from the date of this Order- 


JUNE L. GREEN 
U.S. District Judge 
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. . . . .witlED STATES DISTRICT “COUR . 4 * 


FOR THE DISTRICT OF COLUMBIA 


ADELE HALKIN, ET AU., 


Plaintiffs, 


ve Civil Action No. 75~1773 


RICHARD HELMS, ET AL., 


Defendants. 


PLAINTIFFS! FIRST INTERROGATORIES 
TO DEFENDANTS KELLEY, KNIGHT AND BROWN 


Pursuant to Rule 33, Fed. R. Civ. P., plaintiffs 
request that defendants Clarence Kelley, H. Stuart Knight, 
and Harold Brown answer the following interrogatories.* As 
used herein, “your agency" means the agency which each 
defendant now heads; wiz: for defendant Kelley, the 
Federal Bureau of Investigation; for defendant Knight, the. 
Secret Service; for defendant Brown, the Department of 
Defense and-all components. thereof, inéluding the Defense 
Intélligenée Agency. Also ‘as used hevein, "information. 
received from NSA" is limited to plaintiffs" outgoing 

" communications or information derived therefrom which the 
National Security Agency acquired through its SHAMROCK a 
source. ; 

ia). Has your agency at any time since 


August, 1967 vequested in any manner —— including sub~° 


shlists" -- information from the Central 
Intelligence Ageney (CIA) concerning any of the plain- 
‘tires in this lawsuit. . ~ 

1(b). “ge the answer to interrogatory 1(a) 
is affirnative, state which plaintiffs and the dates on 


which such request were made. 


Harold Brown is the current Secretary of Defense ana is 
automatically substituted as a defendant in his official 
capacity for defendants , Schlesinger and Rumsfeld. 


TOA 


2(a). Has your agency ever requested in any 
manner -- including submission of "watchlists” — infor- 
mation from the National Security Agency (NSA) concerning 
any of the plaintiffs in this lawsuit? 

2(b). If the answer to interrogatory 2(a) is 
, affirmative, state which plaintiffs and the dates on which - 
such requests were made. 

, 3a). Has your agency at any time since August, 
“1967 received information, whether requested or not, con- 
cerning any of the plaintiffs in this lawsuit.from the 
CIA. 

3b). If the answer to interrogatory 3(a) 
is affirmative, state which plaintiffs and the dates on 
which such information was received. 


K(a). Has your agency. ever received information 


from NSA, whether requested or not,. eoncerning any of the | 
plaintiffs in this lawsuit? 

“Hb). If the answer to interrogatory 4(a) 
is affirmative, state which plaintiffs and.the date on which 
such information was received. ; ~ 

5(a}. Does your agency currently have in its 
files any records goncerning any of the plaintiffs which 
were received from the CIA, or. derived, from information 
received from the CIA? : : , 

5(b)- If the answer to. interrogatory 5(a) 
is negative and thé answer to interrogatory 3{a) is 
affirmative, please provider (i) the dates on which 
records concerning each of the plaintiffs were removed 
from the files of your agency;' (i). the method of removal; 
(iii) the reason for removal; and (iv): the identity of 


the person who authorized the removal. 


6(a).  .Does your agency éurrently: have in its 
files any records concerning any of the plaintiffs which - 
were received from NSA, or derived from information 
received from NSA. : 

: 6(b). rf the answer ‘to interrogatory 6(a) 
is negative and the answer to interrogatory. May is 
affirmative, please provide: (i) the dates on which 

’ records concerning each of the plaintiffs’ were removed 


from the files of your agency; (ii) the method of removal; 


(iii) the reason for removal; and (iv) the identity of the : 


‘person who authorized the removal. 

i 7(a). Has your agency ever provided informa- 
tion concerning any of the plaintiffs in this lawsuit to 
the CIA on to the NSA. _ : 

7(b). If the. answer to interrogétery Ta) is 


affirmative, state which plaintiffs and, the dates on which 


- the information was provided. 


7(é). “Does your agency currently, have in . — 


é 


its files any records concerning any of the plaintiffs 


in this lawsuit, copies of which or the substance of which . 


were provided to the CIA or NSA. no _ 

T(4). If the answer to lnterrogatory Ta) 
is affirmative and the answer to interrogatory T(c) is 
‘negative, please provide: (i) the dates on which records 
concerning each of ‘the plaintiffs were removed from the - 
files of your agency; (ii) the method of removal; (iii) 
the reason for removal; and (iv) the identity of the per- 
son who authorized the removal. 

‘The following interrogatory is addressed 

solely to defendant Brown. —_ , 

8. Please provide the current address at ~ 
which each of the following individuals ‘resides. Tf the 


current address is unavailable to you, please provide the 


last known address at which each individual resided. 


yale 


‘Please 


specify whether the address provided is the current or last 


known address. 


(a). 


(b). 


{e). 


(da). 


Donald Bennet, who served as Director 
:of the Defense Intelligence Agency 
from 1969 to 1972. 


Vincent dePoix, who served as Director 
of the Defense Intelligence Agency 
from 1972 to 1974. 


Vernon Walters, a General in the United 
States Army, who served as Deputy 
Director of the CIA in. 1972. - 


Marshall Carter, who served as Director ~ 
of the National Security Agency _ 
» from 1967 to 1969. 


DATED: Washington, D.C. Respectfully Submitted, 


July 15, 1977 


Pr tf, cama 


Wark i Lynch 


John H.-F. Shattuck : 


‘American Civil Liberties Union 


Foundation 


600. Pennsylvania Avenue, S.E.° 


Suite 301 
Washington, D.C. 20003 
(202) 544-1681 - 


‘Attorneys for Plaintiffs 


“an 


a re Nam, soves DISTRICT COURT ~ . 
. : DISTRICT OF COLUMBIA - 7f , 


FOR T 


ADELE HALKIN, ET AL., 
Plaintiffs, 
v. 


RICHARD HELMS, ET AL., 


Ne et Nl tl el Nt Sil 


Defendants. # 


Civil Action. No. 75-1773 


' CERTIFICATE OF SERVICE” 


I hereby certify that a copy of the foregoing Plaintiffs’ 


First Interrogatories to Defendants Kelley, Knight and Brown 


was mailed first class, postage paid, this 15th day of.July, 


1977 to the following: 


Gordon Daiger, Esquire 
Department of Justice 
Washington, D.C. 20530 


R. Bruce Dickson, Esq- 
Cahill Gordon & Reindel‘. ~* 
1819 H Street, N.W. . 
Washington, D.C. 20006 ~ 


H. Richard Schumacher, Esq. 
Cahill Gordon & Reindel 

80 Pine Street 

New York, N.Y. 10005 


Walter Pozen, Esq. 

Stroock, Stroock & Lavan 
1150 Seventeenth Street, N.W. 
Washington, D.C. 20036 = 


Alvin K. Hellerstein, Esq. 
Stroock, Stroock, & Lavan 


“61 Broadway 


New York, N.Y. 10006 - 


Charles. P, Sifton,” Esq... 2. 0 vb 
LeBoeuf, Lamb, Leiby & McRae : 
140 Broadway , 

New York, N.Y. 10005 | 


day G. Safer, Esq. 
LeBoeuf, Lamb , Leiby & McRae - 
ALT57 N Street, NW. 


. Washington , D. c. 220036 _ 


Mark H. Lynch 


. ‘ . oNITED STATES DISTRICT COURT 
° ~ . FOR THE DISTRICT OF COLUMBIA ° 


ADELE HALKIN, ET AL., 
Plaintiffs, 
v. Civil Action No. 75-1773 


RICHARD HELMS, ET AL., 


NN a Nel et Nae Ne Ne 


Defendants.-* 


PLAINTIFFS’ FIRST REQUEST FOR PRODUCTION OF 
DOCUMENTS TO DEFENDANTS KELLEY, KNIGHT AND 
BROWN 


Pursuant to. Rule 34, Fed. R. Civ. P. plaintiffs 
request that defendants Kelley, Knight, and Brown produce 
for inspection and copying at the undersigned attorneys! 
office the following documents.* As used herein "document" 
ineludes correspondence, memoranda, papers, records, ree 
ports, minutes or information earried electronically, on 


computer equipment, tape recorder, or any other form of 


written or electronic recordation. "Documents received | 
* from NSA" means outgoing communications which NSA acquired . 
from its SHAMROCK source or documents derived from out— 
‘going communications which NSA acquired from its SHAMROCK 
source, "Your agency” means the agency which each defen~ , 
dant now heads, viz: for defendant Knight, the Secret 
Service; for defendant Brown, the Departmerit of Defense 

and all components thereor, including the Defense TIntelli- - 
Bence Agency; for defendant Kelley, the FBI 

oh Ail documents concerning any of the 

plaintiffs which your agency has received- frem-the —— 77 7 

CIA since August, 1967. . 


Harold Brown is the current Secretary of Defense and there~ 
fore is automatically substituted as a defendant in his 


RECHVED 


JUL 90 19FF: 


JUL 19 1977 


RAO. 


Special Litigation Section 


Larry. 


2. All documents 
plaintiffs, copies of which your 


to the CIA since August, 1967. 


3. All documents’ 


plaintiffs which your agency has 
NSA. 

4, “all documents 
plaintiffs, copies of which your 
to the NSA. 


DATED: Washington, D.C- 
duly 15, 1977 


' 


concerning any of the 


agency has transmitted 


concerning any of the 


ever received from the 


concerning any of the 


agency, has transmitted 


Respectfully Submitted, 


Yel Lyn An 


Mark H. Lynch 


Af SCB, 


John H. FP, Shattuck 


American Civil Liberties 
_ Foundation 

600 Pennsylvania Avenue, 

Suite 301 . 

Washington, D.C.’ 20003 

(202) 544-1681 


Attorneys for Plaintiffs 


Union 


S.E. 


aw 


UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 


ADELE HALKIN, ET AL., 


Plaintiffs, 
ve. 
“RICHARD HELMS, ET AL., 


Defendarits. 


et ee ee 


Civil Action No. 75-1773 


CERTIFICATE OF SERVICE . - 


I hereby certify that a copy of the foregoing Plaintiffs' 


First Request for Production of Documents to Defendants Kelley, 


Knight and Brown was mailed first class, postage paid this 


15th day of July, 1977 to the following: 


Gordon Daiger, Esq. 
Department of Justice 
Washington, D.C. 20530 


R. Bruce Dickson, Esq. 
Cahill Gordon & Reindel 
1819 H Street, N.W. 
Washington, D.C. 20006 


HE. Richard Schumacher, Esq. 


‘Cahill Gordon & Reindel 
80 Pine Street 
New York, N.Y. 10005 


. Walter Pozen, Esq. 
Stroock, Stroock & Lavan 


‘1150 Seventeenth 5t., N.W..- 


Washington, D.C. 20036 


Alvin K. Hellerstein, Esq. 
Stroock, Stroock & Lavan 
61 Broadway 

New York, N.Y. 10006 


Charles P. Sifton, Esq. 
LeBoeuf, Lamb, Leibpy & McRae 
140 Broadway . oe 
New York, N.Y. 10005 


day G. Safer, Esq. 

LeBoeuf, Lamb, Leiby & McRae 
1757 N Street, N.W. 
Washington, D.C. 20036 


Deen Hs depen A 


Mark H. Lynch - 


: ws Ce 


FILED 


UNITED STATES DISTRICT COURT ‘art. 
FOR THE DISTRICT OF COLUMBIA oct4 1977 


i 

JAMES F. DAVEY, Clet@ | 
ADELE HALKIN, et al., 

Plaintiffs, 

v. Civil Action No. 75-1773 


RICHARD HELMS, et al., 


Defendants. 


ORDER 


This matter is currently before the Court on the 
federal defendants’ motion to vacate the second amended 
complaint and plaintiffs’ opposition thereto. The Court has 
fully reviewed the second amended complaint and the memorandum 
submitted by plaintiffs in support thereof. While the Court is 
certainly cognizant of the burden that 19 additional plaintiffs 
place on defendants, it is equally aware of plaintiffs! 
difficulty in specifying the precise extent to which, or the 
exact Manner in which, they were affected by the activities 
complained of pending receipt of responses to certain of their 
discovery requests. The Court has previously ordered plaintiffs 
to answer the majority of interrogatories which the federal 
defendants propounded in order to further define the specific 


allegations of each plaintiff with respect to each defendant. 


While said answers may not have completely determined the scope 
of each plaintiff's allegations, in view of the nature of 

the suit, the Court cannot deny the additional 19 plaintiffs 

leave to join in this action, especially when it appears they have 


aay 


complied with the minimal requirements of both Rules 20 (a) 


and 24(b), Federal Rules of Civil Procedure. 

Accordingly, it is by the Court this phe day 
of October, 1977, 

ORDERED that the federal defendant's motion 
to vacate the second amended complaint is hereby denied and 
the 19 additional plaintiffs shall be permitted to join in 


this action. 


TUNE L. N. 
U.S. District Judge 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


oc 1977 


JAMES Fs DAVEY, Cio 
ADELE HALKIN, et al., 


Plaintifis, 
v. Civil Action No. 75~1773 


RICHARD HELMS, et al., 


Defendants. 


ORDER 


Upon consideration of the plaintiffs' MOTION TO COMPEL 
PRODUCTION OF DOCUMENTS and the memoranda submitted in support 
thereof and in opposition thereto, and upon further consideration 
of defendant's offer to treat plaintiffs' motion as a request for 
production of documents pursuant to Rule 34 of the Federal 
Rules of Civil Procedure, it appearing to the Court that 
plaintiffs have now more specifically identified or described 
the documents which they seek; it is by the Court this $f Peay 


of October, 1977, 


ORDERED that plaintiffs’ motion to compel is hereby 
denied and that the motion shall be treated as a request for 
production of documents pursuant to Rule 34 of the Federal Rules 
of Civil Procedure to the extent the motion does not encompass 
documents which already have been provided plaintiffs, and that 


defendants’ -response shall be due thirty days from the date hereof. 


cee 


JUNE L. GREEN 
U.S. District Judge 


aD STATES DISTRICT 
“THE DISTRICT OF CO 
=! 


act4’ 9977 


JAMES fa DAVEY, Cierk 


Plaintiffs, 
v. Civil Action No. 75-1773 


RICHARD HELMS, BT AL., 


Defendants. 
ORDER 


Upon consideration of plaintiffs' motion to make clerical 
changes in the second amended complaint, federal defendants' 

. . tes . a 
response thereto, and the entire record herein, it is this Ff 
day of — Heltober. 1977 

ORDERED that the Clerk of the Court is hereby directed 


to note in the record the following changes in the second amended 


complaint: 

1. The Institute for Policy Studies be listed as a 
plaintif£. 

2. Admiral Stansfield Turner, the Director of Central 


Intelligence, Mr. Harold Brown, the Secretary of Defense, and 
Vide Admiral Bobby R. Inman, the Diréctor of the National Security, 


Agency be listed as defendants in their official capacities. 


3. Paul and Martha’Winnegar be striken as 
plaintiffs. 
_— ote = 
« UNITED STATES DISTRICT JUDGE 
a 


(N/ 


UNITED STATES DISTRICT COURT F J 
FOR THE DISTRICT OF COLUMBIA 
OcT4 1977 


ADELE HALKIN, et.al., 7 JAMES F, DAVEY, Cler® 


Plaintiffs, 
v. Civil Action No. 75-1773 
RICHARD HELMS, et al., 


Defendants. 


ORDER 
Upon consideration of the motion of the Federal defen- 
dants for an extension of time in which to respond to the 
complaint, and the Court finding that good cause has been 
shown for such an extension, it is hereby 
ORDERED that all defendants shall have to and including 


November 1, 1977 in which to respond to the complaint. 


Date: pel.4 1977 pete 19 77 7 it coilee y 
H 


ii STATES DISTRI or Ke 


As for paragraph 29, insofar as it relates to activities 


separate: from maintenance and dissemination of information 
which was allegedly derived from NSA acquisitions,” said 
Matters are, in the Court's view, relevant to this case and 
shall not be stayed. 


Accordingly, upon consideration of federal defendants" 


motion to stay proceedings; plaintiffs' response thereto; 


“ig by the Court this’ St! 
! : : 


and.the entire record~heréein; 


ee mag 


day off October, 1977, .. 


ORDERED that all proceedings which concern allegations 
that the NSA acquired plaintiffs’ messages shall be stayed 
pending appellate review of this Court's Memorandum Opinion 
and Order of June 30, 1977. Specifically, this stay includes | 
the allegations contained in paragraphs 20 through 29 of Pe 
the second amended complaint and to paragraphs 30 through 7 
42 (to the extent those paragraphs incorporate by reference 
paragraphs 20 through 29}, except as paragraphs 20 and 22 
extend to allegations that the CIA, FBI, Secret Service, 


and Defense Intelligence Agency defendants submitted "watchlist 


containing plaintiffs' names to NSA, and as paragraph 29 


extends to files maintained and disseminated with regard to 


activities separate from any alleged NSA acquisitions. 


JUNE LL. GREEN 
U.S. District Judge 


2/7 Plaintiffs have indicated that this refers to Operations 
RESISTENCE and MERRIMAC. 


\@) 1 


| STATES DISTRICT count” 
DISTRICT OF COLUMBZA <n} ht 4 


"bors 1977 
SAMES F, DAVEY, Clerg? 


ADELE HALKIN, ET AL., 
Plaintiffs, 
v. Civil Action No. 75-1773 


RICHARD HELMS, ET AL., 


Defendants 


ey ¢ 


. Upor consideration of federal defendants’ motion to stay \ 
certain discovery; plaintiffs' partial opposition and partial ite: 
consent thereto; and the entire record herein, the Court having 
already ruled that it will not vacate plaintiffs' second amended ” 
complaint and that all proceedings concerning NSA's alleged 
acquisition of plaintiffs' messages shall be stayed pending 
appellate review of this Court's Memorandum and Order of June i. = | 
30, 1977 except for paragraphs 20 and 22 of the second amended 
complaint as they relate to the submission of"watchlists" and 


paragraph 29 as it relates to activities other than alleged NSA. 


interceptions, it is by the Court this 5th day of October, 1977; L 


res 


ORDERED that the 19 plaintiffs who were joined in the second 
amended complaint shall respond to defendants' first interrogator es. 
within 30 days of the entry of this Order; and it is further ~ 

ORDERED that defendants’ obligationsto respond to plaintiffs' 


discovery requests served July 15 and July 26, 1977 are stayed 


insofar as the questions relate to NSA's alleged acquisition 

of plaintiffs' messages which is currently pending appellate 

review. Insofar as they relate to other matters, including 
-the presence of plaintiffs' names on any"watchlists" submitted 


to NSA, but not extending to Operations MERRIMAC and RESISTENCE , 


defendants shall respond as to all plaintiffs within 20 “days ~ 


following the filing of the answers to interrogatories of the ea 


FEDERAL BUREAU OF INVESTIGATION 
FOI/PA 

DELETED PAGE INFORMATION SHEET 
FOI/PAH 1441439-000 


Total Deleted Page(s) = 18 
Page 16 ~ Duplicate; 
Page 17 ~ Duplicate; 
Page 18 ~ Duplicate; 
Page 19 ~ Duplicate; 
Page 20 ~ Duplicate; 
Page 21 ~ Duplicate; 
Page 22 ~ Duplicate; 
Page 23 ~ Duplicate; 
Page 24 ~ Duplicate; 
Page 25 ~ Duplicate; 
Page 26 ~ Duplicate; 
Page 27 ~ Duplicate; 
Page 28 ~ Duplicate; 
Page 29 ~ Duplicate; 
Page 30 ~ Duplicate; 
Page 31 ~ Duplicate; 
Page 32 ~ Duplicate; 
Page 33 ~ Duplicate; 
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(ue ; 


: eivit Sivisicn General sarees uurmmananr December 6, 1977 
Attention: Esq. l-Acting Asst. Dir. bé 
Assistant Director - Legal Counsel Special Investigative Div. pic 
Federal i Reeene of Investigation Attn: G. J. Lex) 

ADELE KIN, et al., Vv. 1-Civ. Lit. Unit 

RICHARDGAELUS, et al. ! 


C) {U.S.D.C., D.C.} Be 
CIVIL ACEION NO. 75-1773 “en 
0 be Z_ 
%» o 
g Reference is made to my communication dated 
2 October 28, 1977, and your commmications tober 19, bé 
& -1977, with enclesures, your file reference! bIC 


[__] 94-16-3738, and_October 14, 1977, with enclosures, 
your file reference| =i 95-06-3837. 
Your communication dated October 14, 1977, 


xequested that this Bureau furnish you proposed s to 
Plaintiffs’ First Interrogatories to NOtevcos 


: &% VS (and Plaintite +i on Produc 
$8 tion of Documents to Defendants 
, ") This communication will confirm delivery of propose: 
responses to the interrogatories 2 aera 
your office on November 18, 1977. it ‘urther conrtirms ee 


de. of documents responsive to the document request ae 
to on Nevember 23, 1977. 


Your communication dated October 19, 1977, 
requested suggested answers to the allegations in the 
Second Amended Complaint on behalf of Director Clarence M. 
Kelley, inasmuch as he is named individually as a defendant 


in this snit. 4 


Ls My communication dated October 28, 1977, advised z 
you that Director Kelley had never been personally served B 
4 


and requested that a Motion to Dismiss for insufficiency 
‘of service of process be filed on behalf of Mr. Kelley, 
insofar as the complaint alleges that he is sued individ- 
3 She requested Motion to Dismiss was filed on 

/L, 1977. 


q 


MAILED 7 REC. 85 SEE NOTE - PAGE yy, 
2 LD Mabie Ob 
Plan. & ins FBL ‘ iL DEC 9 1977 3 


Ree, Mgnt, 


[CLOSURE IN BULKY BOM” 


be 
gum FSt/O0s 


- req 


Assistant Attorney General 
Civil Division 


For your information, on November 17, 1977, a 
xepresentative of the United States Marshals Service, 
Washington, D.C., sexved a dopy of the Summons and Complaint 
in this matter on a representativa of Legal Counsel Division 
who was authorized by appointment to accept service of proc- 


éss on behal. iley. A copy of the Summons was 
L to) on November 18, 1977, at which time b6 
advis no response to the allegations in BIC 
@ complaint on behalf of Mr. Kelley is necessary at this 
time, in view of the pending Motion to Dismiss which 1s 
now before the Court. 


Should an answer on behalf of Mr. Kelley be 
required or any questions ar: 5 atter, 
please contact Special Agent al Counsel 
Division, telephone 


NOTE: Twenty-four individual dnd two organizational plain— 
tiffs in captioned civil suit seek declaratory, injunctive, 
and monetary relief for alleged violation of certain consti- 
tutional and statutory rights as a result of the action of 
‘a Special Operations Group within the CIA counterintelli 
gence Staff, known as "Operation CHAOS." Plaintiffs a 
inter alia, that the Bureau furnished the NSA "watch 3 
ested interception of their communications, and tised; -. 
sharéd, placed in files, maintained and disseminated imfor- 
mation derived from summaries of intercepted communications 


_ supplied to the Bureau by. the NSA. Among these named as: 


defendants are Director Kelley and former Acting Director 
L. Patrick Gray, III. Both are sued individually and in- 
their official and former official capacities. The Depart 
ment requested that we furnish. proposed responses to 
inti ) Fi} Interrogatories to Defendants Kelley, 
and documents responsive to Plaintiffs’ 
First Request for Production of Documénts to Defendants 


Kelley, Cee This communication confirms 
delivery of the proposed responses and copies of the-docu- | n6 


ments to:the Department. This communication further ddvises bic 
the Department that Legal Counsel Division accepted service’ 

ef process in this suit'on behalf of Director Kelley and 

that a copy of the Summohs, directed to Mr. Kelley hag been 
furnished to the Department The Department has advised 

Legal, Counsel Division that:no:-answer on behalf of 

Director Kelley is necessary \at“this time due to a pending 
Motion to Dismiss filed on his. benalig 


Director, 
Assot. Bir 
-2- Bep. AD Athn 
Dem AB inv. Laboratory, 


Ait. vii 


V. ta (2:84) 


SUMMOWS IN A CIVIL ACTION i? 
{Formerly 0-C. Form Noise Revs (6-405 


United States Bistrict Court 
. FOR THE 


District_of_ Columbia 


CIVIL ACTION FILE No. —25=3773 


a) 


ADELE HALKIN, ET AL., 


Plaintiff S 
SUMMONS 


Defendants 


‘Po the above named Defendant + clarence M. Kelley ER RESORD 
g 


You are hereby summoned and required to serve upon 2h a 297 


Mank H.. Lynch, Esquire 


yeas $90 


att 


.plaintifi’s attorney, whose address 
Suite 301 


| oman + 600 emsylvania Avenue, 
KGL, .apo"Washington, D.C. 20003 


eee 


an,gpswer to the com 


S.E. 


plaint whieh is herewith served upon you, within 20 days after service of this 
iro, If you fail to do so, judgment by defaait will be 


summons’ upon you; exclusive of the day of ser 


aint. 


- taken against you for the relief demanded in the compl 


Date: November 14, 1977 ~ {Seal of Court] 


4 
NOPE: This, gummons'is issued pursuapt'ite Rulgid' of ithe Federa} Rules of -Civil' Procedure. - 


oars 


z et 


2 BE yal? 


RETURN ON SERVICE OF WRIT 


Thereby certify and return, that on the day of 


fir Hd eGmaplaint herein sasefollows: 
it i2 pK 1977 


BSL 


Lreceiveduthiscsummons?and served it ‘tomgfon i 
a 


w Fees SY OE COLES 


Debor cy 
SEO pac teste 


: HBA O LE 


VES b' DYAEA 


cee mp Gets Jon EE ee cor \ 


“Mle RitiSetiad «5 oe ad 
Bpayel -— F pee mpage 


~ é bé 
bIC 
Subseribed and aworn to beforé me, 2 
dato! oo aseres wm Ig 
CSPAR 
Note:—Affidavit required only. if: service is made by. a person. other than s United States Marshel or his Deputy. 
nw Bort Ree i ne 
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UNLIED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA. 
BRDELE HALKIN, et al., 
Plaintiffs, 
Ra Civil Action No. 75-1773 
RICHARD HELMS, et al., 


Defendants. 


ANSWERS TO PLAINTIFFS' FIRST INTERROGATORIES 
TO DEFENDANT KELLEY 


William P. Shubatt, Special Agent of the Federal Bureau 
of Investigation (FBI), having been designated to answer 
PLAINTIFFS’ FIRST INTERROGATORIES TO DEFENDANT KELLEY 
on behaif of Clarence M. Kelley, Director of the FBI, 
hereby deposes and answers as follows on the basis of a 
review of the main files (except criminal and FOIA) maintained 
on the plaintiffs at the Federal Bureau of Investigation Head— 
quarters: 


ENTERROGATORY NO. 1: 


ia). Has your agency at any time since August, 
1967 requested in any manner ~~ including submission of 
“watchlists* -- information from the Central Intelligence 


Agency {CIA) concerning any of the plaintiffs in this lawsuit. 
1b). If the angwen,to interzogatory, l(a) is affir- 


mative, state which plaintit@s'ard ‘fhe dates on which such 


requests were made. ‘eo “ pik 5% 
ANSWER TO INTERROGATORY NO. 1: Pes Not fZCORDED 
_ yes. pz NOV 29 077 


a : a0. 
fhe files reveal that informatio Was requested 


Satieniaiiiineienainscciaeceanaccennael 

aintire 

“comnittee of Concerned Asian Scho! oe Peck, ana 
‘ 


a 
jatés<on which i etd 
iatgs yo such information was ie 


Atelligence Agency WIth Eéspact to jp. 


fo A . 


requested are Pores in the documents a. . available in 
response to PLAINTIFFS' FIRST REQUEST FOR PRODUCTION OF 
DOCUMENTS TO DEFENDANT KELLEY, Request No, 1. 
INTERROGATORY NO. 3: 

3(a). Has your agency at any time since August, 1967 
received information, whether requested or not, concerning 
any of the plaintiffs in this lawsuit from the CIA. 


3(b). If the answer to interrogatory 3(a) is affirma-~ 


tive, state which plaintiffs and the dates on which such 
information was received. 
ANSWER TO INTERROGATORY NO. 3: 

3(a). ' Yes. 

3b). The files reveal that information was received 
from the Central Intelligence Agency with respect to plain- 
tiffs Leonard Palmer Adams, III, Nina Adams, Howard J. DeNike, 
Adele Halkin, Steve Halliwell, Don Luce, Sidney Peck, 
Daniel Schechter, Committee of Concerned Asian Scholars, and 
Women Strike for Peace. The dates on which such information 
was received are reflected in the documents made available 
in response to PLAINTIFFS' FIRST REQUEST FOR PRODUCTION OF 
DOCUMENTS TO DEFENDANT KELLEY, Request No. 1. 
INTERROGATORY NO. 4: 

4{a).- Has your agency ever received information from 
NSA, whether requested or not, concerning any of the plain- 


tiffs in this lawsuit? 


4(b). I£ the answer to interrogatory 4(a)} is affirma- 
tive, state which plaintiffs and the date on which such 
information was received. 

RESPONSE TO INTERROGATORY NO. 4: 

(a-b). An answer is not required to this interrogatory 
in view of the Court's Order of October 5, 1977, staying all 
proceedings with respect to allegations that the, National 


Security Agency acquired plaintiffs' messages. 


INTERROGATORY: wot om 


5{a).. Does your agency currently have in its files 
any records concerning any of the plaintiffs which were 
received from the cra, or derived from information received 
from the, CIA? : 

5(b). If the answer to interrogatory 5(a) is negative 
and the answer to interrogatory 3(a) is affirmative, please 
provide: (i) the dates-on which records concerning each of 
the plaintiffs were removed from the files of your agency; 
(it). the method of removal; (iii) the reason for removal; and 
(iv} the identity: of the person who authorized the removal. 


ANSWER TO INTERROGATORY NO. 5: 


5(a). Yes. 

5(b). Not applicable, please see my answer to sub- 
part (a), above. 

INTERROGATORY NO. 6: 

6 (a). Does your agency currently have in its files 
any records concerning any of the plaintiffs which were 
received from NSA, or derived from information received from NSA. 

6(b). If the answer to interrogaotry 6({a) is negative 
and the answer to interrogatory 4({a) is affirmative, please 
provide: (i) the dates on which records concerning each of 
the plaintiffs were removed from the files of your agency; 

(ii) the method of removal; (iii) the reason for removal; and 
(iv) the identity of the person who authorized the removal. 


RESPONSE TO INTERROGATORY NO. 6: 


(a-b) An answer is not required to this interroga-~ 
tory in view of the Court's Order of Octobér 5, 1977, staying 
all proceedings with respect to allegations that the National 


Security Agency acquired plaintiffs’ messages. 


INTERROGATORY NO. 7: 


7a). Has your agency ever provided information con- 
cerning any of the plaintiffs in this lawsuit to the CIA or 
to the NSA. 

7(B). If the answer to interrogatory 7({a) is affirma- 
tive, state which plaintiffs and the dates on which the infor- 
mation was provided. 

Tle). Does your agency currently have in its files 
any records concerning any of the plaintiffs in this lawsuit, 
copies of which or the substance of which were provided to 
the CIA or NSA. 

7{da). If the answer to interrogatory 7({a) is affirma- 
tive and the answer’ to interrogatory 7(c) is negative, please 
provide: (i) the dates on which records concerning each of 
the plaintiffs were removed from the files of your agency; 
(ii) the method of removal; (iii) the reason for removal; 
and (iv) the identity of the person’who authorized the removal. 


PARTIAL ANSWER_TO INTERROGATORY NO. 7: 


7{a). The files reveal that the Federal Bureau of 
investigation has provided information concerning some of the 
plaintiffs'to the Central Intelligence Agency. 

7(b). The files reveal that information was provided 
to the Central Intelligence Agency with respect to plaintiffs 
Leonard Palmer Adams III, Nina Adams, Adele Halkin, Steve 
Halliwell, Carl Whitney Jacobson, Leigh Kagan, Richard Clark 
Kagan, Jonathan Mirsky, Sidney Peck, David Gareth Porter, 
Daniel Schechter, Ethel Taylor, Committee of Concerned Asian 
Scholars, and Women Strike for Peace. The dates on which such 
information was provided are reflected in the documents made 
availablé in response to PLAINTIFFS' FIRST REQUEST FOR PRODUC- 
TION OF DOCUMENTS TO DEFENDANT KELLEY, Request No. 2. 

7(¢e). The Federal Bureau of Investigation currently 
has in its files copies of or the substance of records concerning 
some of the plaintiffs which were provided by the Central 


Intelligence Agency. 


‘ : 
7(d). Not applicable, please see my answer to subpart 
(c), above. , 

I. William F. Shubatt, declare under penalty of perjury 
that the foregoing answers are true and correct based on the 
main filés (except criminal and FOIA) maintained on the plaintiff 
at the Federal Bureau of Investigation Headquarters. 


Signed by me this 2 3uSday of November, 1977. 


oo 
ad Bene Ye th wan ig * 


WILLIAM F. SHUBATT 


e .. é 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ADELE HALKIN, et al., 
Plaintiffs, 
ve . Civil Action No. 751773 
RICHARD HELMS, et al., 


Defendants. 


OBJECTIONS TO PLAINTIFFS! FIRST INTERROGATORIES 
TO DEFENDANT KELLEY 


Pursuant to Rule 33, Federal Rules of Civil Procedure, 
Clarence M. Kelley, Director of the Federal Bureau of Investi- 
gation, by his undersigned attorneys, hereby objects as follows 
to certain of PLAINTIFFS' FIRST INTERROGATORIES TO DEFENDANT 
KELLEY: 

INTERROGATORY NO. 2: 

(a) Has your agency ever requested in any manner ~- in- 
cluding submission of "watchlists" -- information from the 
National Security Agency (NSA) concerning any of the plaintiffs 
in this lawsuit? 

(b) If the answer to interrogatory 2(a) is affirmative, 
state which plaintiffs and the dates on which such requests were 
made. 


OBJECTION TO INTERROG. 2: 


The defendant objects to answering this interrogatory 
pending the disposition of the MOTION OF OFFICIAL DEFENDANTS FOR 
PARTIAL DISMISSAL AND, ALTERNATIVELY, TO RECONSIDER THE DENIAL 
OF A STAY. , 
INTERROGATORY NO. 7: . - 

(a) Has your agency ever provided information concerning 
any of the plaintiffs. <i, this lawsuit. to the CIA or to the NSA. 


i a Se 
{b) If The“ariéet! to interrogatory 7(a) is affirmative, 


F - ENCLOSURE 4 2/6 7777 


state which plaFites and the dates on wn: the information 


was provided. 

“(c) Does your agency currently have in its files any re~ 
cords concerning any of the plaintiffs in this lawsuit, copies 
of which or the substance of which were provided to the CIA or 
NSA. 

(a) If the answer to interrogatory 7{a) is affirmative 
and the answer to interrogatery 7(c) is negative, please pro- 
vide: (i) the dates on which records concerning each of the 
plaintiffs were removed from the files of your agency; (ii) 
the method of removal; (iii) the reason for removal; and (iv) 
the identity of the person who authorized the removal. 


PARTIAL OBJECTION TO INTERROGATORY NO. 7: 


The defendant objects to answering this interrogatory, 
insofar as is pertains to the submission of names to the 
National Security Agency, pending disposition of the MOTION OF 
OFFICIAL DEFENDANTS FOR PARTIAL DISMISSAL AND, ALTERNATIVELY, 
TO RECONSIDER THE DENIAL OF A STAY. 


Respectfully submitted, 


BARBARA ALLEN BABCOCK ii 
Assistant Attorney General 


Gib | lowe 


DAVID J. DERSON 


Ltn & « 
LARRY L. GREGG 


Q. Tome Ginga a 


R. JOHN SEIBERT am rr 


PAUL A. GAUKLER 

Attorneys, Department of Justice 
Washington, D.C. 20530 
Telephone: 202/739-4686 


Attorneys for Defendant Kelley 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ADELE HALKIN, et al., 
Plaintiffs, 
ve Civil Action No. 75-1773 


RICHARD HELMS, et al., 


Defendants. 


Ke 


OBJECTIONS OF DEFENDANT KELLEY TO 
PLAINTIFFS' FIRST REQUEST FOR 
PRODUCTION OF DOCUMENTS 


Pursuant to Rule 34 of the Federal Rules of Civil Proce- 
dure and in response to PLAINTIFFS' FIRST REQUEST FOR 
PRODUCTION OF DOCUMENTS TO DEFENDANTS KELLEY, KNIGHT AND 
BROWN, now comes defendant Clarence M. Kelley in his official 
capacity as Director of the Federal Bureau of Investigation, 
through his undersigned counsel, and states that subject to 
the objections set forth below he will produce for inspection 
and copying matetials sought by the foregoing request for ° 
documents in the offices of Larry L. Gregg, Department of 
Justice, Room 3330, Washington, D.C. on. November 25, 1977. 
REQUEST NO. 1 All documents concerning any of the plaintiffs 
which your agency has received from the CIA since August, 1967. 
REQUEST NO. 2 Ali -documents concerning any of the plaintiffs, 
copies of which your agency has transmitted to the CIA since 


August, 1967. 


OBJECTION TO REQUESTS NO. 1 AND NO. 2 Defendant Kelley objects 


to producing the requested documents or portions thereof, 
which would reveal the following information: 
i. Identities of confidential FBI sources and 


informants normally preciuded from disclo- 


surds, 


LGR ie. 


thé “publ is.interest of encouraging 


“puotasun® Go-//b £ 7F 7 


the icing of “usefal speci ec and 
law enforcement information; 

Information obtained from or about the 
investigative or intelligence activities 
of another United States Government Agency; 
Information concerning the privacy interests 
of a non-party normally precluded from , 
disclosure to prevent embarassment and pre- 
judice’ to personal and professional 
interests; 

Information revealing that non-party indi- 
viduals are or have been the subjects of 
an FBI investigation, the disclosure of 
which is precluded in the public interest 
of furthering the investigative function; 
Information revealing that non-party 
organizations are the subjects of an 

FBI investigation, the disclosure of 

which is precluded in the public 

interest of furthering the investigative 
function; 

Information obtained by the FBI from or 
revealing the identity of a cooperating 
foreign intelligence source, disclosure 

ox which is precluded in the interest 

of avoiding harm to the national 

security; and 

FBI administrative markings, including but 
not limited to classification stamps, 
internal routing slips, and file numbers, 
which are not related wb the subject mat- 


ter of the litigation in that they have 


no Weancive asgociation “an. pur- 
pose or motivation behind the prepara- 
tion of the“document on which they - 
appear; 

Defendant Kelley further objects to those portions of 
requested FBI files containing information provided by the 
CIA whose disclosure has been objected to by the defendant 
Director of Central Intelligence, Stansfield Turner, in his 
xesponse to Plaintiffs' First Request to Defendant Turner 
for Production of Documents. Defendant Kelley accordingly 
incorporates herein by reference all objections made by 
defendant Turner to plaintiffs' aforementioned request for 
documents to the extent they pertain to those portions of 
FBI documents containing information supplied by CIA which 
has been deleted. 

In order to assist plaintiffs in matching the foregoing 
objections to documents sought by Requests No. 1, 4nd Ne. 2 
the following letters have been used in place of excised 
information to denote the particular objection and grounds 
therefor: . 

AA -- Informants' identities; 

BB -- Information obtained from or about 

the investigative or intelligence 
activities of another United States 
Government agency; 

cC -- Information concerning the privacy of 

non-party individuals;. 

DD -- Information concerning non-party 

individuals who are or have been the 
subjects of an FBI investigation: 

EE -~ Information concerning non=paxty 

organizations who are the subjects of 


current FBI investigations; 


Information received from or d 
the Bentity of cooperating Po” 


intelligence sources; 


GG -~- Administrative markings containing in- 

formation not relevant to the subject 
matter of the litigation; 

HH’ -~ Classification markings; and 

II -- File numbers. 

The use of the foregoing abbreviated objection symbols 
in the accompanying documents is not exclusive or conclusive 
as to all pertinent objections, and the absence of a letter 
or number in a space corresponding to a deletion should not 
be deemed at waiver or failure to assert any of the objections 
set forth in the preceding paragraph. 

REQUEST NO. 3 All documents concerning any of the plaintiffs 
which your agency has ever received from the NSA. 


OBJECTION TO REQUEST NO. 3 Defendant. Kelley objects to respon- 


ding to Request No. 3 in view of the Court's Order of 
October 5, 1977 staying all proceedings relating to allegations 
that NSA acquired plaintiffs' messages. 
REQUEST NO. 4 Ali documents concerning any of the plaintiffs, 
copies of which your agency has transmitted to the NSA. 
OBJECTION TO REQUEST NO, 4 Defendant Kelley objects to 
responding to Request No. 4 pending disposition of the MOTION 
OF OFFICIAL DEFENDANTS FOR PARTIAL DISMISSAL AND, ALTERNATIVELY, 
TO RECONSIDER THE DENIAL OF A STAY. 

Respectfully submitted, 


fhe blade 


BARBARA ALLEN BABCOCK 
Assistant Attorney General 


PAUL A GAUKLER 


Attorneys, Department of Justice 

Washington, D.C. 20530 
Attorneys for defendant Telephone: (202) 739-4686 
Kelley in official capacity 
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RICHARD HELMS, et al., 
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MEMORANDUM OF POINTS AND AUTHORITIES IN 

SUPPORT OF MOTION TO DISMISS OF DEFENDANTS 

GRAY, KELLEY, KNIGHT, ROWLEY, ALLEN, AND 
CARROLL 


Respectfully submitted, 


BARBARA ALLEN BABCOCK 5 
Assistant Attorney General 


DAVID J. ANDERSON 
LARRY L. GREGG 

R. JOHN SEIBERT 
PAUL A. GAUKLER 


Attorneys, Department of Justice 
Washington, D.C. 20530 
Telephone: 202/ 739-4686 


Attorneys for defendants Gray, 
Kelley, Knight, Rowley, Allen, 
and Carroll in their individual 
capacities 
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’ In support of their motions, defendants submit their 


Memorandum in Support of Motion to Dismiss of Defendants 
Gray, Kelley, Knight, Rowley, Allen and Carroll, supporting 
Exhibits, and.apreposed Order. 


Respectfully submitted, 


feed ALLEN ea aA 


Assistant Attgrney General 
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Attorneys, Department of Justice 
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| io 'OCTs 1977 


ADELE HALKIN, ET AL., 


SAMES F. DAVEY, ae 
H : Plaintiffs, 


Civil Action No. 75-1773 


RICHARD HELMS, ET AL., 


Defendants 


ORDER 


This matter is currently before the Court on federal defendg 
motion to stay proceedings relating to NSA-Shamrock matters i 


1/ 


and plaintiffs' response thereto. ~ 


aspects of paragraphs 20 and 22 of the second amended comp 14 
which deal with the submission of "watchlists” to NSA, and i 
paragraph 29 which deals with maintenance and dissemination 
of files relating to activities separate and apart from .any 
NSA acquisitions. 2 

The Court is basically in agreement with plaintiffs’ 
position as to paragraphs 20. and 22. This is not to be construed, 
however, as an indication of any determination by the Court 
as to whether the allegations. contained in paragraphs 20 
ana 22 are actionable in and of themselves without the actual 


fact of in 


I7_6n September 30; 1977 the united states court o eals for 
the District of Columbia granted defendants? pettcneee Bose 
mission to file an interlocutory appeal of this Court's June 30 
1977 Memorandum Opinion and order dealing with these matters. : 
Therefore, only those objections to the stay specifically raised 
by plaintiffs remain to be ruled on by this Court, 


19 new plaintiffs; and it is further } 

ORDERED that defendants shall respond to any discovery 
requests concerning Operations MERRIMAC and RESISTANCE as to 
all plaintiffs within 30 days following the filing of the 
answers to interrogatories of the 19 new plaintiffs; and it 
is further 

ORDERED that counsel for the individual defendants shall 
enter his/her appearance on the record, if in fact this has not 
yet been done, within 20 days of the filing of this Order; and 
it is further 


ORDERED that any further discovery or other matter Rimes 


er es 


garding plaintiffs Weiss, Institute for Policy Studies 
Friends Service Committee, and Clergy and Laity Concerhé ; 
is hereby stayed pending an oral hearing on October 19, 1977 


at 10:00 a.m. on the possible imposition of sanctions. 


JUNE L. GREEN 
B.S, Districk Judge 
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| SUBJECT: 
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Memor rearry  ecant 
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Special Inv Division beter — 
Plon. & Insp. — 


Legal Couns Ree. Kgnt. 


Taos Suen 

ADELE KIN; =) Ve Training 
RICHARD HELMS, et al. Pettis Ae 
(U.S.D.C., D.C.) Dieectors Sac'y — 
CIVIL ACTION NO. 75-1773 
PURPOSE: To report a request from the Department for 

suggested answers to the allegations in the 
Complaint in captioned civil suit which pertain to the 
Bureau and the actions of present or former officials a 
thereof. 
SYNOPSIS: Eight individual and five organizational, ee 

plaintiffs in captioned civil suit seek 


declaratory, injunctive and monetary relief for alleged 
violations of certain constitutional and statutory 
rights as a result of the actions of a Special Operations 
Group within the Central Intelligence Agency (CIA) 
Counterintelligence Staff, known as "Operation CHAOS." 
Plaintiffs allege, inter alia, that the Bureau furnished 
the National Security Agency (NSA) “watchlists", 
xrequested interception of their communications, and used, 
shared, placed in files, maintained and disseminated 
information derived from summaries of intercepted 
communications supplied to the Bureau by the NSA. 


sity 68 


Beale! 
2: 


The Department has requested that we furnish 
information responsive to the allegations in the Complaint 
that pertain to actions taken by the Bureau with regard 


to the plaintiffs. The Department must file an ans . 
to the Complaint by 8/15/77. q_) 
pee ee eee 
This memorandum requests that the Special 
Projects Review Unit (SPRU) ox the Special Case Review 


Unit (SCRU), Special Investigative Division (SID) review 
FBIHQ main files on the plaintiffs and, furnish gay 


FX120 peo-ze GO- 1 187 


Enclosures (4) 


be 


1) EXCEP 7, 
Dy beh Bipot avings acGRe 


hg Bay U.S. Savihgs\ Bonde Regis 
SURE 


Legal Counsel to Special Investigative Division 
Re: ADELE HALKIN, et al., v. wre 
RICHARD HELMS, et al. CUR 


Counsel Division (LCD) information responsive to 
specific questions set forth in the Details of this 


memorandum. A 
tia 
The information is requested by 8/5/77, in order Ja # ¢ D | 
that LCD can respond to the Department by~8/15/77. —_ | 
a 1 
RECOMMENDATION: That the SPRU or SCRU, SID furnish Siw! Rpded | 


LCD information responsive to the * 


specific questions set forth in the Details of this x . 
memorandum. wre” po 
. i 


Legal Couth-————— 


Revs, Sorv. 
inv —_——- 
Fin, & Pers——— 
dant ——_—_——— 


APPROVED! 
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DETAILS: Captioned civil suit was originally topes 
filed in U.S. District Court for the 

District of Columbia by eleven individual and six 

organizational plaintiffs seeking declaratory, injunctive, 

and monetary relief for alleged violations of certain 

constitutional and statutory rights as a result of the 

actions of a Special Operations Group within 

the CIA Counterintelligence Staff, known as "Operation 

CHAOS." Plaintiffs alleged, inter.alia, that the Bureau 

furnished the NSA "“watchlists", requested interception 

of their communications, and used, shared, placed in 

files, maintained and disseminated information derived 

from summaries of intercepted communications supplied 

to the Bureau by the NSA. Among those named as 

defendants are Director Kelley and former Acting Director 

L. Patrick Gray, III. Both are sued individually and 

in their official and former official capacities. A 

copy of the Complaint is attached. 


Subsequent to the filing of the suit, 
_ a — a = - - _ a of 


Liaison With Families of Servicemen Detained in Vietnam . 
{(COLIAFAM) were voluntarily dismissed as plaintiffs and thé 
Complaint was amended to add The Institute For Policy 
Studies (IPS) as a plaintiff. 


By memorandum dated 12/23/75, the Department 
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Legal Counsel to Special Investigative Division 
Re: ADELE HALKIN, et al., v. 


RICHARD HELMS, et al. SeeneT SE = : 
ay ae 


requested a litigation report in this civil suit, including 
information responsive to four specific questions concerning 
eléctronic surveillance and interception of plaintiffs' 


postal or electri 
(attached) from 
dated 6/17/76, information responsive to those requests 


as to all the plaintiffs except IPS was furnished to 
Led. 


On 6/17/76, the Department advised LCD that no 
litigation report would be necessary at that time. 


On_7/18/77, Departmental Attorney C= 
requested a litigation report in captioned civil suit an 


advised LCD that an answer to the Complaint must be filed 
by 8/15/77. 


The SPRU or SCRU, SID is requested to jew thi 
following file sections to ascertain whether anyl 
reports or communications déscribed” Th the 1 /3vebGns . 


SHEST REST SES SORE ET ; rt 
paparthental méemorandim” are Con ained therein: 


Plaintiff File Section 


American Friends 100-11392 23, 25 
Service Committees, Inc. 
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RICHARD HELMS, et al. 
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VERNMENT United States Attorney 
FEDERAL G0 Northern District of Ohio 


Suite 500 
1404 East Ninth Street 
Cleveland, Ohio 44114 


June 15, 1983 
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egal Counsel Division 


Federal Bureau of Investigation 
U. S. Department of Justice 
Washington, D.C. 20535 F es 


Re: Sidney M. Peck:v. Federal Bureau of 
Investigation, et al., C 79-486 
USDC_ND Ohio ED aoe Ss Se 
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Enclosed herewith please find one time-stamped copy 
of Defendants’ Reply to Plaintiff's Objection to Defendants’ 
Motion for Summary Judgment relative to the above-captioned 
action. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF OHIO 


EASTERN DIVISION 


SIDNEY M. PECK, Case No. C79~486 


Plaintiff, Senior Judge William K. Thomas 
ve 
DEFENDANTS’ REPLY TO 
PLAINTIFF'S OBJECTION TO 
DEFENDANTS’ MOTION FOR 
SUMMARY JUDGMENT 


FEDERAL BUREAU OF INVESTIGATION, 
et al. 


ee ee ee 


Defendants. 


Plaintiff has raised numerous objections to defendants' motion for summary 
judgment. None of them are substantive in nature, and thus do not raise 
questions of fact. Rather, plaintiff's counsel, the American Civil Liberties 
Union (the "ACLU"), continues to use this case a platform for their attempts to 
expand the government's obligations under the FOIA. In this vein, plaintiff 
again argues that a representative sampling approach does not afford an adequate 
basis for summary judgment. The enormous expenditure of government and judicial 
time ‘in connection with the first representative Vaughn index was not sufficient 
for the ACLU. They wish to expand it by a factor of fifty. The government 
finds this approach irresponsible and unnecessary. The ACLU has raised many 
other issues in its brief. The government will attempt to refute them where 
appropriate, and respond to them where the government finds the argument 


compelling. 
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OVERVIEW 


The ACLU raises three main points in its brief. They are: 


1. 


The representative Vaughn index does not afford an 
adequate basis for summary judgment. 


Judgment should be denied on the National Security 
{b(1)) exemptions. 


Defendants should be required to establish that the 
investigations which generated the records at issue 
were criminal investigations. 


These three will be addressed in order. 


I. THE REPRESENTATIVE INDEX 


With respect to its first point, the ACLU raised the following arguments: 


a. 


Application of E.0. 12356 is incorrect; E.0. 12065 
should have been applied. 


Four documents in the sample reveal information not 
provided in the administrative release. 


Some of the exemptions claimed in the administrative 
release are not claimed in the sample, and thus not 
treated in the Vaughn index. 


Justifications have not been provided for several 
non-FBI documents. 


The entire sequence of the sample was thrown off 
because there are only 42 documents between documents 
3 and 4 in the administrative release. 


A response to the first of these arguments is developed more fully in 


connection with Point II. There the government points to the recent decision 


in Afshar v. Dept. of State, Case No. 81-1299 (D.C. Cir. March 15, 1983) 


(attached as exhibit "A"), where the court treated the points raised by_ the 


ACLU, and flatly rejected the approach sought by the ACLU. 


The second argument raised by the ACLU is even more disingenuous. Three 


of the documents about which the ACLU complains, document nos. 3, 7, and 14, 


constitute twelve pages of material. The sum total of the information that 
appears on these pages are the respective subjects of the documents: 


Document Information 


#3 National Mobilization Committee to End the 
War in Vietnam Information Concerning (is). 


#7 New Mobilization Committee to End the War in 
Vietnam, Demonstration at Washington, D.C., 
November 15, 1969. 


#14 Demonstrations Protesting United State 
Intervention in Vietnam Washington, D.C. 


When processing FOIA requests and all that remains after redactions for 
exemptions is innocuous information, the policy of the FBI is to substitute a 
cover sheet for the requested documents. The purpose behind the policy is to 
save the requestor the cost of copying records that have essentially no 
information in them. Here, the information on documents 3, 7, and 14 is 
clearly innocuous. The ACLU does not suggest otherwise. Rather, it makes some 
nonsensical argument that because this information was not released with the 
administrative release, the representative sample "does not provide a reliable 
basis for a de novo review of the remaining 760 documents." (Brief at 6). The 
leap of logic is simply too much for the government to follow. 

‘The ACLU also cites to document No. 8 in this complaint. Document No. 8 
was referred ‘to the Naval Investigative Service ("NIS"), the agency from which 
the document originated. At that point it was the obligation of the NIS to 
respond to plaintiff's request. The FBI has no reason to believe that the NIS 
did not-respond to plaintiff. 

The ACLU next castigates the government because not al] the exemptions 
claimed in the administrative release are addressed in the representative 
sample. While this may be true, the government does not find it particularly 


relevant. This is nothing more than a criticism of the sampling method. The 


. ® 

ACLU had the opportunity to propose alternative representative or sampling 
procedures at a much earlier point in this case. In its pleading of July 13, 
1981, responding to the government's motion for an Order to proceed by way of a 
representative Vaughn index, the ACLU failed to suggest any alternative approach. 
Now that defendants’ have relied on the Court's Order to proceed in this 
fashion, it is far too late for the ACLU to cite what should have been obvious 
flaws in the approach advocated by the government. The government's motion in 
this regard stated: 

While the enclosed affidavit suggests a sample composed of 

every fiftieth document, the FBI is agreeable to any 

reasonable variation the plaintiff may suggest. For 

example, instead of every fiftieth document, the plaintiff 

may wish to choose particular documents which were either 

withheld in part or in total. Again, the FBI has no 

objection to this approach as long as the number of 

documents to be addressed is not overly burdensome. 

Additionally, the court may wish to impose its own sampling 

technique and the FBI has no objection to this approach. 
The ACLU failed to suggest an alternative approach, and it should not now be 
heard to complain after the representative documents have been selected and the 
indices prepared. 1/ 

The ACLU next raises the fact that there are no justifications provided 
for documents 5 and li, and for a portion of document 8. These are documents 
that originated with other agencies and were referred to them for processing. 
The government agrees with the position taken by the ACLU, and, accordingly, 
has forwarded these documents to the originating agencies for preparation of a 
public affidavit justifying their exemptions. 


Finally, the ACLU argues that there are only 42 documents between documents 


3 and 4 in the representative sample, rather than 50 documents as was originally 


lf This is not the first time that the ACLU has challenged the representative 
indexing approach. In virtually every major pleading filed in this case, the 
ACLU has argued that the Court should reverse itself on this issue. 


intended. The FBI has checked its records several times at the request of the 
U.S. Attorney's Office, and has found that there are 50 documents between 
documents 3 and 4. 

More importantly, the government is unable to discern how this type of 
clerical error would so prejudice plaintiff that the entire process would be 
discarded. Yet this is precisely the argument that the ACLU makes in its 
brief. The government contends that the sampling approach adopted in this case 
was a well reasoned approach to a difficult, time-consuming problem. This fact 
has not changed now that the results of the approach are becoming clear. The 
ACLU's arguments to the contrary, the representative sample offers the Court an 
efficient, workable solution to the issues presented by this case. The Court 
should accept the representative sample, with all its limitations, and proceed 


to rule on the defendants' motion for summary judgment. 


Ti. THE NATIONAL SECURITY EXEMPTIONS 


Relying on Lesar v. United States Department of Justice, 636 F.2d 472 


(D.C. Cir. 1980), the ACIU argues that E.0. 12065 provides the governing 
standard for review of classified documents, not its successor E.0. 12356, on 
the rationale that (1) E.0. 12065 was in effect at the time the documents were 
administratively processed for release to plaintiff; and (2) application of the 
successor order would deny plaintiff antecedent rights that were available at 
the time the administrative review was completed. The government finds the 
ACLU's. analogy to unconditional antecedent rights granted by statute to be 
inapplicable, and its reliance on the order in effect at the time the documents 
were processed to be irrelevant. 

The government's analysis of this issue is as follows: 

1. In Lesar, the court was considering the effect of a 


new executive order issued during the pendency of an 
appeal. This is a distinctly different situation than 
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the one before this Court. The Lesar court did not 
remand the documents to the defendant agency for 


additional processing and therefore did not determine 
what order would have been applied. 


2. The court in Afshar v. Department of State, Case No. 
81-1299 (D. Cir. March 15, 1983) (attached as Exhibit 
"A"), observed that "Lesar and other cases suggest 
that the agency may if it desires reclassify documents 
under new Executive Orders issued after its initial 


classification decision, . . . or even while the case 
is pending in district court." Slip opinion at 20. 
3. As the Afshar court noted, "the rationale for allowing 


the Executive to apply new Executive Orders to documents 
in a pending suit is that the needs of national 
security change and that the Executive should be able 
to respond quickly to those changes." Slip opinion at 
21. 


4, The Afshar court also found that FOIA and the applicable 
Executive Order do not create substantive rights that 
rest in plaintiff at the time of final administrative 
action. "FOIA is not the kind of statute that is 
primarily concerned with individual rights. 

Rather, it is primarily a ‘good government' law, 
designed first and foremost to ensure an informed 
citizenry . "Slip opinion at 22. Thus, the 
Afshar court held, the primary interest working 
against the government's position is “the Act's 
concern with encouraging speedy resolution of 
requests." Id. 


5. Here, speedy resolution is not an issue, or if it is, 
it works against the plaintiff's position because the 
documents have already been reviewed under E.0. 12356, 
and to review them again, as plaintiff suggests, under 
the old executive order, would merely delay the 
resolution of this case. 


“6. The Afshar court concluded that the national interest 
in permitting the President to respond quickly to 
shifts in the need for secrecy must take precedence 
over the interests of the public in a speedy resolution 
of FOIA requests. This Court should do the same. 
The ACLU also argues that the substantive requirements of E.0. 12356 are 
not met by the government. The ACLU's concern is that the agency might be able 


to avoid embarassment and that the Court's upholding of the defendants’ coded 


approach to the indexing of documents might have some collateral estoppel-like 
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effect on future FOIA litigation. Several times in its brief, the ACLU cites 
the government's attempts to avoid embarrassment, complete with its now-standard 
references to the COINTELPRO file. The government has, however, released 
numerous COINTELPRO documents in this case without concern over its own 
embarrassment. The ACLU's repeated references to agency embarrassment is 
nothing more than the worst form of speculation, based upon no facts, and 
clearly intended to raise a question of fact without ever raising a single 
fact. 

The government will stand on its use of the coded approach to the Vaughn 
index for b(1) material. It facilitates expeditious handling of FOIA appeals, 
which as the Afshar court noted, is a primary interest in FOIA litigation. 

Slip opinion at 22. The ACLU argues that several of the code categories are 
too broad or not sufficiently detailed, so that*plaintiff is forced to argue in 
the alternative or is unable to argue effectively. In fact, plaintiff has not 
raised a single fact that refutes the government's b(1) claims. It is quite 
clear that plaintiff has no facts that might support its various positions, and 
is unable to argue in the alternaive or any other way. The ACLU's approach is 
simply to make the government supply more and more facts in order to justify 
the claimed exemptions. This the government is unable to do without revealing 
the very information for which protection is sought. Should the court be 
unwilling to accept the government's coded affidavit, the government is quite 


willing to submit this material for in camera inspection. 


IIf. THE b(7) THRESHOLD ISSUE 
In this Court's December 14, 1982 Order, the Court devoted thirteen pages 
to a discussion of the b(7) threshold issue (pp. 24-36). The Court concluded 


that “in examining a particular FBI document, this court will conclusively 
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presume that the investigation which generated the document was undertaken for 
a law enforcement purpose." Memorandum and Order (December 14, 1982) at p. 36. 
The ACLU has since raised reconsideration of this order, which the Court 
rejected. It is being raised here again, and again it should be summarily 


rejected. 


IV. CONCLUSION 

Plaintiff has raised several arguments against granting defendants’ motion 
for summary judgment. None of them include any facts that raise a question of 
fact about any of the exemptions claimed by defendants. The plaintiff's 
arguments should be rejected, and the government should be granted summary 
judgment. = 
Respectfully submitted, 
J. WILLIAM PETRO 
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June 12, 1989 


Honorable Vernon A esas 
Ne American Ambassador 
The American Embassy. iene 
) evi Grk. 09080 _ es) 
ene 


aes = 


Dear Ambassador Walters: 


The purpose of this letter is to introduce you to | 
Supervisory Special Agent. who is being assigned 


: as the new Legal Attache on your staff whave attached 
a brief biographical summary concernin for your use. 
All FBI Legal Attaches are counseled that. they are 


assigned abroad not only to represent the interests. of the FBI 
and the Department of Justice, but are to be fully availablé to 


the Ambassador in whatever capacity the or requires their. a 
assistance. I hope that you will fin a valuable 


addition to your staff. 


i 


i gt Please do not hesitate to contact me concerning any 

a ra assistance~ we may be to you in your mest important 

= ha) réSponsibilities. 

a8 : ; Weg 

oF Sincerely yours, 
. Wiliam S. Sessions ae 
¥ ea _ William S. Sessions 
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